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HOUSE OF REPRESENTATIVES STAFF ANALYSIS

BILL #: HB 323 Reemployment After Retirement
SPONSOR(S): Patterson
TIED BILLS: IDEN./SIM. BILLS: SB 1474
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4) State Administration Council

)
)
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)
)
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SUMMARY ANALYSIS
HB 323 limits the reemployment of retired law enforcement officers, correctional officers, and correctional
probation officers to entry level positions.

This bill does not appear to create, modify, or eliminate rulemaking authority.

This bill does not appear to impact the revenues of the state or local governments. This bill may create
expenditures for the state and for local governments.

This document does not reflect the intent or official position of the bill sponsor or House of Representatives.
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FULL ANALYSIS

. SUBSTANTIVE ANALYSIS
A. HOUSE PRINCIPLES ANALYSIS:

Safeguard individual liberty—This bill limits the reemployment of law enforcement officers, correctional
officers, and correctional probation officers after retirement to “entry level positions.”

B. EFFECT OF PROPOSED CHANGES:
Present Situation: Limitations on Employment after Retirement

Chapter 121, Florida Statutes, is the Florida Retirement System Act and it governs the Florida
Retirement System (FRS). The FRS is administered by the secretary of the Department of
Management Services through the Division of Retirement.

Section 121.091, Florida Statutes, governs the payment of benefits under the FRS. This section
requires a member of the FRS to terminate employment or begin participation in the Deferred
Retirement Option Program in order to receive benefits. Termination occurs when a member ceases
all employment relationships with FRS employers.? Termination is void if a member becomes
reemployed by any member of the FRS within the next calendar month.?

Subsection (9) of section 121.091, Florida Statutes, governs employment after retirement. This
subsection permits any person who is a retired member of the FRS to be employed by a non-FRS
employer and receive retirement benefits. Yet, those persons who are retired members of the FRS and
who are reemployed by an FRS employer may not receive both a salary from reemployment and
retirement benefits in the period between two and 12 months after the date of retirement. After 12
months from the date of retirement, a person may receive both a salary from reemployment from the
FRS employer and retirement benefits.

There are currently several provisions that allow a person who has retired to receive both a salary from
reemployment with an FRS employer and retirement benefits in the period between two and 12 months
after the date of retirement.* These provisions limit the types of positions that the retired FRS member
may accept, the number of hours the retired FRS member may work, or both. There currently are no
restrictions on the types of positions or the number of hours that a retired FRS member may work with
an FRS employer after twelve months.

Limitations on Reemployment

HB 323 appears to create a permanent limitation on reemployment for law enforcement officers,®
correctional officers,® and correctional probation officers.” The bill limits reemployment for these
officers to “an entry level position for the duration of such reemployment.” This provision appears to be
a broad limitation that applies to any employing agency and not just the employing agency from which
the officer retired.

' Fla. Stat. § 121.025 (2005).
j Fla. Stat. § 121.021(39)(a) (2005).
Id.
* For example, a district schoot board may reemploy a retired member as a substitute or hourly teacher, education paraprofessional,
transportation assistant, bus driver, or food service worker on a noncontractual basis. Fla. Stat. § 121.091(9)(b)3. (2005).
® Fla. Stat. § 943.10(1) (2005).
® Fla. Stat. § 943.10(2) (2005).
" Fla. Stat. § 943.10(3) (2005).
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Only anecdotal data is available on the extent to which law enforcement officers, correctional officers,
and correctional probation officers are reemployed in their previous positions after retiring. There also
was no data on the number of law enforcement/corrections agencies that have policies like that
proposed by HB 3238

This change is unlike the other reemployment provisions in subsection (9) since it does not permit the
law enforcement officer, correctional officer, or correctional probation officer to receive both a salary
from reemployment and retirement benefits in the period between two and 12 months after the date of
retirement. Furthermore, there does not appear to be any adverse impact for the retired FRS member
or the employing agency for violating this provision.
C. SECTION DIRECTORY:
Section 1: Amends section 121.091, Florida Statutes, to limit the reemployment of law enforcement
officers, correctional officers, and correctional probation officers.
Section 2: Provides an effective date of July 1, 2006.
Il. FISCAL ANALYSIS & ECONOMIC IMPACT STATEMENT
A. FISCAL IMPACT ON STATE GOVERNMENT:

1. Revenues:

This bill does not appear to create, modify, amend, or eliminate any revenues of state government.

2. Expenditures:

This bill may create expenditures for state government if the Division of Retirement within the
Department of Management Services is required to change its employer reporting process and
monitor compliance with the provisions of this bill.®

B. FISCAL IMPACT ON LOCAL GOVERNMENTS:

1. Revenues:
This bill does not appear to create, modify, amend, or eliminate any revenues of local governments.

2. Expenditures:

This bill may create expenditures for local governments that employ law enforcement officers or
correctional officers since those local governments will have to determine their entry level positions
and may have to report this information to the Division of Retirement within the Department of
Management Services.

C. DIRECT ECONOMIC IMPACT ON PRIVATE SECTOR:

This bill does not appear to have a direct economic impact on the private sector.

D. FISCAL COMMENTS:

The Department of Management Services provided a fiscal note from the Enrolled Actuary regarding
this bill:

® For example, the Florida Highway Patrol has such a practice. Telephone conversation with Colonel Christopher Knight, Florida
Highway Patrol (Feb. 2, 2006).
° Fla. Dep’t of Mgmt. Serv., HB 323 (2006) Staff Analysis (Dec. 19, 2005) (on file with dep't).
10
Id.
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This bill does not alter existing reemployment exceptions or create new exceptions or
requirements for forfeiture of benefits during reemployment. In its current form, this bill would
not have a fiscal impact on the FRS."

lll. COMMENTS
A. CONSTITUTIONAL ISSUES:

1. Applicability of Municipality/County Mandates Provision:

This bill does not appear to reduce the percentage of a state tax shared with counties or
municipalities. This bill does not appear to reduce the authority that municipalities have to raise
revenue.

This bill may, however, require counties to spend funds or to take an action requiring the expenditure
of funds. Yet, the bill appears to be exempt from the requirements of section 18(a) of article VII of
the Florida Constitution because it has an insignificant fiscal impact.'?

2. Other:
Benefit changes to the state retirement system are governed by section 14 of article X of the Florida
Constitution:

SECTION 14. State retirement systems benefit changes.—A governmental unit responsible for
any retirement or pension system supported in whole or in part by public funds shall not after
January 1, 1977, provide any increase in the benefits to the members or beneficiaries of such
system unless such unit has made or concurrently makes provision for the funding of the
increase in benefits on a sound actuarial basis.

Since this bill does not change state retirement system benefits, the bill does not need to comply with
the requirements of section 14 of article X of the Florida Constitution.

B. RULE-MAKING AUTHORITY:
The bill does not appear to create, modify, or eliminate rulemaking authority.

C. DRAFTING ISSUES OR OTHER COMMENTS:
Drafting Issue: Employing Agency

The bill references “employing agency.” This term is not defined in section 121 .021, Florida Statutes;
rather, this appears to be a reference to section 943.10(4), Florida Statutes. The sponsor may wish to
consider an amendment to provide a citation to section 943.10(4), Florida Statutes.

Drafting Issue: Entry-Level Position

The bill limits reemployment to an “entry-level position.” This term is not defined in section 121.021,
Florida Statutes, or in section 943.10, Florida Statutes. The sponsor may wish to consider an
amendment to provide a definition.

Drafting Issue: Scope of the Reemployment Limitation

As currently drafted, the bill appears to limit the reemployment of law enforcement officers, correctional
officers, and correctional probation officers with any employing agency, not just the employing agency

"
"2 Fla. Const. art. VIiI, §18(d).
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from which that officer retired. The sponsor may wish to consider an amendment if a more limited
restriction on reemployment is desired.

Drafting Issue: Placement in Section 121.091, Florida Statutes

This bill does not affect the benefits payable under the FRS. As such, the sponsor may wish to
consider making these changes in chapter 943, Florida Statutes, which governs the employment of law
enforcement officers, correctional officers, and correctional probation officers.

IV. AMENDMENTS/COMMITTEE SUBSTITUTE & COMBINED BILL CHANGES
Not applicable.
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HB 323 2006

1 A bill to be entitled

2 An act relating to reemployment after retirement; amending
3 s. 121.091, F.S.; providing that certain law enforcement

4 and correctional officers may only be reemployed at entry-
5 level positions for the duration of such reemployment;

6 providing an effective date.

7

8| Be It Enacted by the Legislature of the State of Florida:

9
10 Section 1. Paragraph (b) of subsection (9) of section

11 121.091, Florida Statutes, is amended to read:

12 121.091 Benefits payable under the system.--Benefits may
13| not be paid under this section unless the member has terminated
14| employment as provided in s. 121.021(39) (a) or begun

15| participation in the Deferred Retirement Option Program as

16| provided in subsection (13), and a proper application has been
17| filed in the manner prescribed by the department. The department
18| may cancel an application for retirement benefits when the

19| member or beneficiary fails to timely provide the information

20| and documents required by this chapter and the department's

21 rules. The department shall adopt rules establishing procedures
22| for application for retirement benefits and for the cancellation
23| of such application when the required information or documents
24| are not received.

25 (9) EMPLOYMENT AFTER RETIREMENT; LIMITATION. --

26 (b)1. Any person who is retired under this chapter, except

27 under the disability retirement provisions of subsection (4),

28| may be reemployed by any private or public employer after
' Page 10f 10
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29 retirement and receive retirement benefits and compensation from
30| his or her employer without any limitations, except that a

31 person may not receive both a salary from reemployment with any
32 agency participating in the Florida Retirement System and

33 retirement benefits under this chapter for a period of 12 months
34 immediately subseguent to the date of retirement. However, a

35| DROP participant shall continue employment and receive a salary
36| during the period of participation in the Deferred Retirement

37| Option Program, as provided in subsection (13). Notwithstanding

38 the provisions of this subparagraph, an employing agency may

39| only reemploy a law enforcement officer as defined in s.

40 843.10(1), a correctional officer as defined in s. 943.10(2), or

41| a correctional probation officer as defined in s. 943.10(3) at

42 an entry-level position for the duration of such reemployment.

43 2. Any person to whom the limitation in subparagraph 1.
44 applies who violates such reemployment limitation and who is
45| reemployed with any agency participating in the Florida

46| Retirement System before completion of the 12-month limitation
47| period shall give timely notice of this fact in writing to the
48 employer and to the division and shall have his or her

49| retirement benefits suspended for the balance of the 12-month
50| limitation period. Any person employed in violation of this

51| paragraph and any employing agency which knowingly employs or
52| appoints such person without notifying the Division of

53 Retirement to suspend retirement benefits shall be jointly and
54 severally liable for reimbursement to the retirement trust fund

55| of any benefits paid during the reemployment limitation period.

56| To avoid liability, such employing agency shall have a written
Page 2 of 10
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57 statement from the retiree that he or she is not retired from a
58 state-administered retirement system. Any retirement benefits
59 received while reemployed during this reemployment limitation
60| period shall be repaid to the retirement trust fund, and

61| retirement benefits shall remain suspended until such repayment
62| has been made. Benefits suspended beyond the reemployment

63 limitation shall apply toward repayment of benefits received in
64| violation of the reemployment limitation.

65 3. A district school board may reemploy a retired member
66| as a substitute or hourly teacher, education paraprofessional,
67 transportation assistant, bus driver, or food service worker on
68 a noncontractual basis after he or she has been retired for 1
69 calendar month, in accordance with s. 121.021(39). A district
70 school board may reemploy a retired member as instructional

71 personnel, as defined in s. 1012.01(2) (a), on an annual

72| contractual basis after he or she has been retired for 1

73 calendar month, in accordance with s. 121.021(39). Any other

74 retired member who is reemployed within 1 calendar month after
75| retirement shall void his or her application for retirement

76| Dbenefits. District school boards reemploying such teachers,

77 education paraprofessionals, transportation assistants, bus

78 drivers, or food service workers are subject to the retirement
79 contribution required by subparagraph 7.

80 4. A community college board of trustees may reemploy a
81 retired member as an adjunct instructor, that is, an instructor
82| who is noncontractual and part-time, or as a participant in a
83| phased retirement program within the Florida Community College

84 System, after he or she has been retired for 1 calendar month,

Page 3 of 10
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85| in accordance with s. 121.021(39). Any retired member who is

86| reemployed within 1 calendar month after retirement shall void

87| his or her application for retirement benefits. Boards of

88| trustees reemploying such instructors are subject to the

89| retirement contribution required in subparagraph 7. A retired

90| member may be reemployed as an adjunct instructor for no more

91| than 780 hours during the first 12 months of retirement. Any

92| retired member reemployed for more than 780 hours during the

93| first 12 months of retirement shall give timely notice in

94| writing to the employer and to the division of the date he or

95| she will exceed the limitation. The division shall suspend his

96| or her retirement benefits for the remainder of the first 12

97| months of retirement. Any person employed in violation of this

98 subparagraph and any employing agency which knowingly employs or

99| appoints such person without notifying the Divigion of

100! Retirement to suspend retirement benefits shall be jointly and
101| severally liable for reimbursement to the retirement trust fund
102 of any benefits paid during the reemployment limitation period.
103| To avoid liability, such employing agency shall have a written
104 statement from the retiree that he or she is not retired from a
105| state-administered retirement system. Any retirement benefits
106| received by a retired member while reemployed in excess of 780
107| hours during the first 12 months of retirement shall be repaid
108| to the Retirement System Trust Fund, and retirement benefits
109| shall remain suspended until repayment is made. Benefits
110| suspended beyond the end of the retired member's first 12 months

111| of retirement shall apply toward repayment of benefits received

112 in violation of the 780-hour reemployment limitation.

Page 4 of 10
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113 5. The State University System may reemploy a retired

114| member as an adjunct faculty member or as a participant in a

115| phased retirement program within the State University System

116 after the retired member has been retired for 1 calendar month,
117 in accordance with s. 121.021(39). Any retired member who is

118 reemployed within 1 calendar month after retirement shall void
119{ his or her application for retirement benefits. The State

120| University System is subject to the retired contribution

121 required in subparagraph 7., as appropriate. A retired member
122 may be reemployed as an adjunct faculty member or a participant
123 in a phased retirement program for no more than 780 hours during
124 the first 12 months of his or her retirement. Any retired member
125 reemployed for more than 780 hours during the first 12 months of
126| retirement shall give timely notice in writing to the employer
127 and to the division of the date he or she will exceed the

128 limitation. The divigion shall suspend his or her retirement

129 benefits for the remainder of the first 12 months of retirement.
130| Any person employed in violation of this subparagraph and any
131 employing agency which knowingly employs or appoints such person
132| without notifying the Division of Retirement to suspend

133 retirement benefits shall be jointly and severally liable for
134 reimbursement to the retirement trust fund of any benefits paid
135| during the reemployment limitation period. To avoid liability,
136 such employing agency shall have a written statement from the
137 retiree that he or she is not retired from a state-administered
138| retirement system. Any retirement benefits received by a retired
139 member while reemployed in excess of 780 hours during the first

140 12 months of retirement shall be repaid to the Retirement System
Page 50of 10
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141 Trust Fund, and retirement benefits shall remain suspended until
142 repayment is made. Benefits suspended beyond the end of the

143 retired member's first 12 months of retirement shall apply

144 toward repayment of benefits received in violation of the 780-
145| hour reemployment limitation.

146 6. The Board of Trustees of the Florida School for the

147| Deaf and the Blind may reemploy a retired member as a substitute
148 teacher, substitute residential instructor, or substitute nurse
149 on a noncontractual basis after he or she has been retired for 1
150| calendar month, in accordance with s. 121.021(39). Any retired
151| member who is reemployed within 1 calendar month after

152 retirement shall void his or her application for retirement

153 benefits. The Board of Trustees of the Florida School for the
154 Deaf and the Blind reemploying such teachers, residential

155 instructors, or nurses i1s subject to the retirement contribution
156 required by subparagraph 7. Reemployment of a retired member as
157 a substitute teacher, substitute residential instructor, ox

158 substitute nurse is limited to 780 hours during the first 12

159| months of his or her retirement. Any retired member reemployed
160 for more than 780 hours during the first 12 months of retirement
161 shall give timely notice in writing to the employer and to the
162| division of the date he or she will exceed the limitation. The
163 division shall suspend his or her retirement benefits for the
164 remainder of the first 12 months of retirement. Any person

165 employed in violation of this subparagraph and any employing
166 agency which knowingly employs or appoints such person without
167| notifying the Division of Retirement to suspend retirement

168 benefits shall be jointly and severally liable for reimbursement
Page 6 of 10
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169| to the retirement trust fund of any benefits paid during the

170| reemployment limitation period. To avoid liability, such

171 employing agency shall have a written statement from the retiree
172 that he or she is not retired from a state-administered

173 retirement system. Any retirement benefits received by a retired
174| member while reemployed in excess of 780 hours during the first
175| 12 months of retirement shall be repaid to the Retirement System
176 Trust Fund, and his or her retirement benefits shall remain

177 suspended until payment is made. Benefits suspended beyond the
178 end of the retired member's first 12 months of retirement shall
179| apply toward repayment of benefits received in violation of the
180 780-hour reemployment limitation.

181 7. The employment by an employer of any retiree or DROP
182| participant of any state-administered retirement system shall
183| have no effect on the average final compensation or years of

184| creditable service of the retiree or DROP participant. Prior to
185| July 1, 1991, upon employment of any person, other than an

186 elected officer as provided in s. 121.053, who has been retired
187| under any state-administered retirement program, the employer
188 shall pay retirement contributions in an amount equal to the

189| unfunded actuarial liability portion of the employer

190| contribution which would be required for regular members of the
191| Florida Retirement System. Effective July 1, 1991, contributions
192 shall be made as provided in s. 121.122 for retirees with

193| renewed membership or subsection (13) with respect to DROP

194| participants.

195 8. Any person who has previously retired and who is

196| holding an elective public office or an appointment to an
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197| elective public office eligible for the Elected Officers' Class
198 on or after July 1, 1990, shall be enrolled in the Florida

199 Retirement System as provided in s. 121.053(1) (b) or, if holding
200| an elective public office that does not qualify for the Elected
201 Officers' Class on or after July 1, 1991, shall be enrolled in
202 the Florida Retirement System as provided in s. 121.122, and

203 shall continue to receive retirement benefits as well as

204 compensation for the elected officer's service for as long as he
205 or she remains in elective office. However, any retired member
206 who served in an elective office prior to July 1, 1990,

207 suspended his or her retirement benefit, and had his or her

208 Florida Retirement System membership reinstated shall, upon

209 retirement from such office, have his or her retirement benefit
210| recalculated to include the additional service and compensation
211 earned.

212 9. Any person who is holding an elective public office

213| which is covered by the Florida Retirement System and who is

214 concurrently employed in nonelected covered employment may elect
215| to retire while continuing employment in the elective public

216| office, provided that he or she shall be reguired to terminate
217 his or her nonelected covered employment. Any person who

218 exercises this election shall receive his or her retirement

219| Dbenefits in addition to the compensation of the elective office
220| without regard to the time limitations otherwise provided in
221| this subsection. No person who seeks to exercise the provisions
222| of this subparagraph, as the same existed prior to May 3, 1984,

223 shall be deemed to be retired under those provisions, unless
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224| such person is eligible to retire under the provisions of this
225 subparagraph, as amended by chapter 84-11, Laws of Florida.

226 10. The limitations of this paragraph apply to

227| reemployment in any capacity with an "employer" as defined in s.
228 121.021(10), irrespective of the category of funds from which
229| the person is compensated.

230 11. An employing agency may reemploy a retired member as a
231| firefighter or paramedic after the retired member has been

232| retired for 1 calendar month, in accordance with s. 121.021(39).
233| Any retired member who is reemployed within 1 calendar month

234| after retirement shall void his or her application for

235| retirement benefits. The employing agency reemploying such

236 firefighter or paramedic is subject to the retired contribution
237| required in subparagraph 8. Reemployment of a retired

238| firefighter or paramedic is limited to no more than 780 hours
239| during the first 12 months of his or her retirement. Any retired
240| member reemployed for more than 780 hours during the first 12
241| months of retirement shall give timely notice in writing to the
242| employer and to the division of the date he or she will exceed
243| the limitation. The division shall suspend his or her retirement
244| benefits for the remainder of the first 12 months of retirement.
245| Any person employed in violation of this subparagraph and any
246| employing agency which knowingly employs or appoints such person
247| without notifying the Division of Retirement to suspend

248 retirement benefits shall be jointly and severally liable for
249| reimbursement to the Retirement System Trust Fund of any

250| benefits paid during the reemployment limitation period. To

251| avoid liability, such employing agency shall have a written
Page 90of 10
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252 statement from the retiree that he or she is not retired from a
253 state-administered retirement system. Any retirement benefits
254| received by a retired member while reemployed in excess of 780
255| hours during the first 12 months of retirement shall be repaid
256 to the Retirement System Trust Fund, and retirement benefits
257| shall remain suspended until repayment is made. Benefits

258 suspended beyond the end of the retired member's first 12 months
259| of retirement shall apply toward repayment of benefits.received
260 in violation of the 780-hour reemployment limitation.

261 Section 2. This act shall take effect July 1, 2006.
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HOUSE OF REPRESENTATIVES LOCAL BILL STAFF ANALYSIS

BILL #: HB 757 Polk County
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SUMMARY ANALYSIS

HB 757 amends the special law which created a personnel system for the Polk County Sheriff's Office. The bill
changes references to positions excluded from this system to reflect a reorganization of titles within the Office.
The bilt also removes intent language from the act which attempts to restrict collective bargaining rights for
deputy sheriffs. This is in response to a 2003 determination by the Florida Supreme Court that deputy sheriffs
are “employees” for purposes of the constitutional right to collectively bargain.

Additionally, the bill adjusts the commencement of the two-year terms of personnel board members from the
second Tuesday of January, to the same day in February; reduces the term of the chairman of the board from
two years to one year; revises the effective date of the initial probationary period for employees; and makes
minor technical changes to language in the special act.

According to the Economic Impact Statement, no fiscal effects are anticipated as a result of the bill.

This document does not reflect the intent or official position of the bill sponsor or House of Representatives.
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FULL ANALYSIS

I. SUBSTANTIVE ANALYSIS

A. HOUSE PRINCIPLES ANALYSIS:
The bill does not appear to implicate any of the House Principles.

B. EFFECT OF PROPOSED CHANGES:
Present Situation

In 1988, the Legislature authorized a personnel system for deputies, employees and members of the
Sheriff's Office of Polk County (ch. 88-443, L.O.F.). This “classified service” includes all certified
deputy sheriffs, certified detention deputies and noncertified support staff, and specifically excludes the
sheriff, the undersheriff, colonels, directors, legal advisors, personnel holding the rank of major or
above or equivalent noncertified support positions, contract personnel, nonsalaried personnel, any
special deputy sheriff appointed pursuant to s. 30.09(4), F.S.," members of the Mounted Enforcement
Unit, or Auxiliary or Reserve Unit, or any person appointed as a part-time employee. Eligible
employees become members of the classified service after serving at least one year probationary
service, and appointments take effect upon the date the person appointed reports to duty. Currently,
no employees within the Polk County Sheriff's Office are represented by a collective bargaining agent.?

The Sheriff is authorized to appoint a five-member personnel board to hear appeals and complaints
and to make recommendations regarding the same. To ensure continuity, board members are
appointed by the Sheriff to two-year terms on an alternating schedule effective the second Tuesday of
January. The Human Resources Administrator serves as secretary to the board, and as an ex officio
member. Board members elect one member to serve as their chair for a two-year period.

A three-person Members Nominating Committee nominates candidates for appointment to the board.
These individuals are elected from each department of the Sheriff's Office by classified service
members, and also serve two-year terms.

Effect of Proposed Changes

HB 757 amends ch. 88-443, L.O.F., as amended, relating to the classified service of the Polk County
Sheriff's Office, and changes references to positions excluded from this system (from the “undersheriff’
and “colonels” to the “chief of staff,” “chief of detention,” “chief of law enforcement,” “chief of criminal
investigations,” and “executive director of the Office of Business Affairs”) to reflect a reorganization of
titles within the Office. This language refers to the same individuals and, thus, has no impact.

The bill also removes intent provisions from the act which attempt to restrict collective bargaining rights
for deputy sheriffs. This deletion is in reaction to a 2003 Florida Supreme Court decision® which held
that deputy sheriffs were “employees” for purposes of the constitutional right to collectively bargain.

'This section applies to those special deputy sheriffs appointed: (a) to attend elections on election days; (b) to perform undercover
investigative work; (c) for specific guard or police duties in connection with public sporting or entertainment events, not to exceed 30
days; or for watch or guard duties, when serving in such capacity at specified locations or areas only; (d) for special and temporary
duties, without power of arrest, in connection with guarding or transporting prisoners; (¢) to aid in preserving law and order, or to
give necessary assistance in the event of any threatened or actual hurricane, fire, flood or other natural disaster, or in the event of any
major tragedy such as an act of local terrorism or a national terrorism alert, an airplane crash, a train or automobile wreck or a similar
accident; (f) to raise the power of the county, by calling bystanders or others, to assist in quelling a riot or any breach of the peace,
when ordered by the sheriff or an authorized general deputy; and (g) to serve as certain parking enforcement specialists.

? Telephone conversation with Director of Communications, Polk County Sheriff’s Office, February 14, 2006.

3 Coastal Florida Police Benevolent Association, Inc, v. Williams, 838 So0.2d 543 (Fla. 2003).
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The bill adjusts the commencement of the two-year terms of personnel board members from the
second Tuesday of January, to the same day in February, in order to accommodate the demanding
schedule in the Sheriff's Office during the month of January each year. The bill also reduces the term
of the chairman of the board from two years to one year in order to allow more opportunities for service
in this position. Additionally, the bill revises the effective date of the initial probationary period for
employees from the time that an individual reports to duty to when an individual successfully completes
all entry level training. This change reflects current practice. The Sheriff's Office often hires non-
certified or non-sworn civilians who then attend the law enforcement or corrections academy—i.e.,
“entry level training.” These individuals are paid while in training. Once they successfully complete the
academy, they are appointed as deputy sheriffs or detention deputy sheriffs, and begin a one-year
probationary period.*

The bill also makes editorial changes to language in the special act.

SECTION DIRECTORY:
Section 1: Amends ch. 88-443, L.O.F., as amended by ch. 98-516, L.0.F., as follows:

Section 1: Provides for use of current titles for positions excluded from the classified service.
Deletes intent language.

Section 2: Provides clarifying language. Changes the name of the Human Resources Section
to the Human Resources Division. Changes the title of the ranking officer of the Division.

Section 3: Changes the effective date of personnel board members’ terms.
Section 5. Changes the term of the board chair.
Section 8. Removes unnecessary language.

Section 9: Specifies that the Members Nominating Committee shall be elected from a certain
office and two departments.

Section 11: Corrects obsolete description.

Section 12: Corrects obsolete description.

Section 13: Provides for the initial probationary period.
Section 14: Provides clarifying language.

Section 15: Provides clarifying language.

Section 16: Provides clarifying language.

Section 17: Provides clarifying language.

Section 2: Provides an effective date.

* Polk County Sheriff’s Office General Order 22.10, 12. (f) 2): “Members (deputy sheriff and detention deputy) shall be classified as
probationary for a period of twelve (12) months commencing upon the date they take their Oath of Office. [FCAC 4.04].” FCAC

refers to the Florida Corrections Accreditation Commission; 4.04 means that this general order complies with standard 4.04.
STORAGE NAME: h0757b.GO.doc PAGE: 3
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Il. NOTICE/REFERENDUM AND OTHER REQUIREMENTS
A. NOTICE PUBLISHED? Yes[x] No]]

IF YES, WHEN? December 19, 2005.
WHERE? The Polk County Democrat, a semi-weekly newspaper published in Polk County.

B. REFERENDUM(S) REQUIRED? Yes[] No[x]

IF YES, WHEN?
C. LOCAL BILL CERTIFICATION FILED? Yes, attached [x] No ]

D. ECONOMIC IMPACT STATEMENT FILED? Yes, attached [x] No ]
According to the Economic Impact Statement, no fiscal effects are anticipated as a result of this bill.

lll. COMMENTS

A. CONSTITUTIONAL ISSUES:
See, Effect of Proposed Changes section re: s. 6, Art. | of the State Con jstitution

B. RULE-MAKING AUTHORITY:;
None.

C. DRAFTING ISSUES OR OTHER COMMENTS:
Drafting Issues

Line 77 provides new language which could be interpreted to mean that a member’s conflict could be
attributed to an alternate’s business affairs. The sponsor may wish to consider an amendment which
retains current language.

IV. AMENDMENTS/COMMITTEE SUBSTITUTE & COMBINED BILL CHANGES
None.
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HB 757 2006

1 A bill to be entitled

2 An act relating to Polk County; amending chapter 88-443,
3 Laws of Florida, as amended; excluding certain positions
4 from the classified service of the Sheriff's Office of

5 Polk County; removing legislative intent; revising names
6 of units and titles of persons in the Sheriff's Office;

7 revising terminology; revising the effective date of

8 appointments to the personnel board; reducing the term of
9 the chairperson of the board; specifying the office and
10 departments from which members are elected to the Members
11 Nominating Committee; revising the effective date of the
12 initial probationary period; providing an effective date.
13

14| Be It Enacted by the Legislature of the State of Florida:
15
16 Section 1. Chapter 88-443, Laws of Florida, as amended by
17 chapter 98-516, Laws of Florida, is amended to read:

18 Section 1. The terms of this act shall apply to the

19 classified service of the Polk County Sheriff's Office, which

20| shall include all certified deputy sheriffs, certified detention
21| deputies, and noncertified support staff of the Polk County

22| Sheriff's Office. The provisions of this act shall not inélude

23 the sheriff or chief of staff, chief of detention, chief of law

24 enforcement, chief of criminal investigationsg, executive

25 director of the Office of Business Affairs under sheriff -

26| eeltenels, directors, legal advisors, personnel holding the rank
27| of major or above or equivalent noncertified support positions,

28| contract personnel, nonsalaried personnel, any special deputy

Page 1 of 11

CODING: Words stricken are deletions; words underlined are additions.
hb0757-00



F L ORIDA H O U S E O F R EPRESENTATIVE S

HB 757 2006

29| sheriff appointed pursuant to s. 30.09(4) (b), Florida Statutes,
30| members of the Mounted Enforcement Unit, e¥ Auxiliary or Reserve
31| Unit, or any person appointed as a part-time employee. It—s—the
32 intentof this act toauthorizre an adviserypersonnelSystem—to
33 maintainthefull powers—of the Sheriff,oand to-—econtinue+o

34 respeet—the legal limitations—onthe righteof colleective

35 bargaining andother rights—underpart—IIof chaptexr 447+

36 Florida—Statues—and not—togrant such rightstoany—deputyr

37| member—orecmployee—of the Polk County Sheriffls Office—whor

38 prior—to—the effeetive date—of thisaect;—did not—otherwise have
39| sueh rights pursuvant—to—Jlaw-

40 Section 2. The Sheriff of Polk County is herby authorized
41| to appoint a personnel board, hereafter referred to as the

42 "board," to act as an advisory agency of and to the Sheriff,

43| which board shall be composed of five members to be appointed as
44 follows:

45 (1) Two members of the board shall be selected and

46| appointed by the Sheriff.

47 (2) Two members of the board shall be appointed by the

48| Sheriff after being elected in an election among members of the
49| classified service from a group of three nominations chosen by a
50| majority vote of a three-person committee known as the Members
51| Nominating Committee representing the classified members of the
52| Sheriff's Office as described in section 9. Each of three

53| candidates nominated by the Members Nominating Committee shall
54| possess qualifications for board membership as outlined in

55 subsections (5) and (6).
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56 (3) The fifth member shall be selected by the four

57! appointed members of the board and shall be appointed by the
58| Sheriff.

59 (4) All members shall be appointed by the Sheriff and
60 shall also possess the qualifications for board membership
61| outlined in subsections (5) and (6).

62 (5) No member appointed pursuant to subsection (1),

63 subsection (2), or subsection (3), or that member's his—er—her

64 alternate, may be:

65 (a) A member An—employee of the Sheriff's Office or of any
66| city or county of this state or of the State of Florida or the
67 United States; or

68 (b) A member of any national, state, or county committee
69| of a political party; or

70 (c) A candidate for, or incumbent of, any paid public

71] office; or

72 (d) The spouse, parent or grandparent, child or

73 grandchild, brother or sister, aunt or uncle, niece or nephew,
74| by consanguinity or affinity, of a member of the classified

75 service; or

76 (e) Situated so as to have a conflict of interest in the

77 terms of the member's or alternate's his—eor—her related

78 business, duties, or responsibilities in connection with the
79| board.

80 (6) All the members of the personnel board shall be at
81| 1least 21 years of age; of good moral character; of good

82| reputation in the community; citizens of the United States;

83| permanent residents of Florida; and residents of Polk County for
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84 at least 2 years prior to the date of appointment.

85 (7) Two alternates to the board shall be appointed by the
86| Sheriff. In the event that a vacancy occurs in that a board

87| member terminates or that a matter before the board involves a
88 conflict of interest, the alternate member shall serve for the
89| hearing or term of office as the case may be.

90 (8) The ranking officer in charge of the Human Resources
91| Division Seetien shall be designated as the Human Resources

92| Director Admimnistrater and shall serve as secretary to the board
93 and as an ex officio member of the board but shall have no vote.
94 Section 3. To ensure continuity, board members shall be

95 appointed by the Sheriff to 2-year terms on an alternating

96| schedule effective the second Tuesday of February Jaemuary. Two
97 members shall be appointed during even numbered years, and three
98| members shall be appointed during odd numbered years. Nothing
99| contained herein shall prohibit board members from being

100| reappointed by the Sheriff for additional terms.

101 Section 4. Members of the board shall receive no salary,
102 but each shall be paid a monthly allowance, the amount to be

103| determined by the Sheriff, for expenses incurred in performing
104 the duties of the board.

105 Section 5. The board shall elect one member to serve as

106 chairperson the—<ehair for a l-year period 2—year—peried. The

107 chairperson ekair shall perform such duties as are provided for

108| Dby the board's rules.
109 Section 6. The Sheriff shall make available to the board a
110| table of organization and a list of all employees and members,

111, positions, and classes and the pay scale of each position and
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112| <class in the Sheriff's Office.

113 Section 7. The board shall have the following powers and
114 duties:

115 (1) To adopt and amend rules and regulations for its

116| hearing procedures subject to approval by the Sheriff.

117 (2)  To hear appeals and complaints in matters provided for
118| in this act and to make recommendations to the Sheriff regarding
119| the same. Three members shall constitute a quorum for hearing an
120| appeal and rendering a decision.

121 Section 8. The Sheriff shall have the authority to adopt
122| such rules and regulations as are necessary for the

123| implementation—and administration of this act.

124 Section 9. There shall be a three-person Members

125| Nominating Committee which shall nominate candidates for

126| appointment to the board. All members of the committee shall be
127| members of the classified service. One member shall be elected

128 from the Office of Business Affairs, the Department of Law

129| Enforcement, and the Department of Detention each—department by

130| secret vote of all members of the classified service within each
131| respective office or department. Members of the committee shall
132| serve a 2-year term of office beginning July 1.

133 Section 10. The Sheriff or the Sheriff's designee may

134| create new positions within the Sheriff's Office or combine,

135| alter, or abolish existing positions in such manner as the

136| Sheriff deems necessary.

137 Section 11. The Human Resources Director Administrater

138| shall give public notice of vacancies and of open competitive

139| examinations for positions in the classified service. The Human
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140| Resources Director Administrater inthe Sheriffls-Offiee shall
141| establish and maintain such eligibility lists for the various
142 job classes as are deemed necessary to meet the needs of the

143| Sheriff's Office.

144 Section 12. 43> Whenever a vacancy occurs in any position
145 in the classified service, the Sheriff or the Sheriff's designee
146 shall make requisition to the Human Resources Director

147| Administrater for the names and addresses of all persons

148| eligible for appointment thereto. In the event that a candidate
149| acceptable to the Sheriff or the Sheriff's designee is

150| recommended, the Sheriff or the Sheriff's designee thereupon

151| shall appoint this person to the position where the vacancy

152| exists. The Sheriff or the Sheriff's designee shall immediately
153| inform the Human Resources Director Admimistrater of such his
154| action.

155 (1)42> 1In the absence of an eligibility list, the Sheriff
156| or the Sheriff's designee may, if either he—eoxr—she determines
157 that the necessity of adequate law enforcement or operational
158| efficiency so requires, appcoint a person without reference to an
159| eligibility list to fill a vacant position on a provisional

160| basis. The Sheriff or the Sheriff's designee shall immediately
161| inform the Human Resources Director Administrater of such his
162| action. Such provisional appointee shall be a person who

163 lawfully could be appointed within the personnel system had the
164| appointee he—or—she been an applicant. Such provisional

165| appointee shall acquire no rights under the system by virtue of
166| said appointment and said appointment shall terminate

167| immediately when an eligible person from an eligibility list is
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168| certified to and accepted by the Sheriff, or within 6 months
169, from the date of the appointment, or 45 days after the

170| establishment of an eligibility list, whichever is the shorter
171| length of time. Acceptance or refusal or a provisional

172| appointment shall not prejudice or in any way affect the

173| standing of a person who is an applicant or who shall become an
174| applicant for an established position.

175 (2)43F+ 1In the event of an emergency, the Sheriff or the
176| Sheriff's designee may appoint a person to £ill a position not
177| to exceed 3 calendar months during any 12-month period.

178 Section 13. No employee shall become a member of

179| oppeointment—tooany positien—in the classified service shall-be
180| deemed-ecomptete until the expiration of a period of at least 1-

181| vyear probationary service. During the initial probationary

182| period, the Sheriff or the Sheriff's designee may terminate or
183| otherwise discipline the employee appeirtee and the employee
184| appeinrtee shall not be eligible for a hearing before the board.
185| The initial probaticnary period Appeintmernts may be regarded as

186| taking effect upon the date the employee successfully completes
187| all entry-level training persorn—appointed reports—for—duty.

188 Section 14. Whenever a position in the classified service

189| is filled by promotion, the employee persen may be returned to
190| duty in a position at the level formerly held by him—exr—her in

191| the classified service without a hearing during the employee's

192| his—er—her promotion probationary period. The member may have
193} the opportunity for a hearing if dismissed from the service or

194| suspended for greater than 40 hours if the member he—e¥—she has

195| completed an initial 1l-year probationary period.
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196 Section 15. It is not the intent of this act to modify the
197! Sheriff's absolute control over the selection and retention of
198| the Sheriff's deputies and of other members of the Sheriff's

199| Office as provided for by the law. No dismissal, demotion,

200| suspension, or reduction in pay shall be taken against any

201| nonprobationary member of the classified service unless notice
202| of the action and the reason therefor is given to the member

203| verbally or‘in writing prior to the action taking effect. An

204| opportunity to respond orally and in writing to the Sheriff or
205| the Sheriff's designee representative inthe deeisionmaking

206| proeess may be granted prior to the effective date of the

207| action. Following issuance of the written notice of disciplinary
208| action, the affected member of the classified service may seek a
209 formal hearing for a review of dismissal, demotion, suspension
210| of greater than 40 hours, or reduction in pay, provided that the
211 member, as a condition to seeking a hearing, shall, upon receipt
212 of the written notice, answer the same in writing and file the
213| answer and a request with the Sheriff within 7 calendar days

214 after the issuance of the notice. If a dismissal, demotion,

215| suspension of greater than 40 hours, or reduction in pay is

216| answered and a hearing is requested in writing within 7 calendar
217| days, the member of the classified service may have an

218| opportunity for a hearing before the board with all the rights
219| and privileges afforded under section 16. In the case of a

220| notice of dismissal, the member shall remain dismissed without
221| pay pending the hearing and the final decision of the Sheriff.

222| In the case of a notice of a demotion, suspension of greater

223| than 40 hours, or reduction in pay, the disciplinary action
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224 shall not be delayed pending the review process. The board shall
225| report in writing its findings and recommendations to the

226| Sheriff along with any mitigating circumstances noted for review
227| and consideration by the Sheriff. The Sheriff shall retain the
228| right of final determination. No member of the classified

229 service may be reinstated, with or without backpay or benefits,
230| without the concurrence of the Sheriff. For disciplinary

231| purposes, the Sheriff or the Sheriff's designee may reprimand,
232| orally or in writing, or summarily suspend a member of the

233 classified service for a period not exceeding 40 hours, and such
234| action shall not be subject to review and recommendation of the
235| board.

236 Section 16. The practice and procedure of the board with
237| respect to any hearing by the board authorized by this act shall
238| be in accordance with the rules and regulations te—be

239| established by the board. Such rules shall provide for a

240| reasonable notice of hearing to all persons affected by a

241| recommendation to be made by the board, with the opportunity to
242| be heard in their kis—ex—her behalf at a hearing to be held for

243| that purpose and to examine and cross-examine witnesses.

244 (1) The board, when conducting any hearings authorized by
245 this act, shall have the power to administer ocaths and issue
246| subpoenas to compel the attendance of witnesses and the

247 production of books, accounts, papers, records, documents, and
248| testimony. In the case of the disobedience or failure of any
249| person to comply with a subpoena issued by the board or any of
250| its members, or on the refusal of a witness to testify on any

251| matter on which the witness he—exr—she may be lawfully
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252| interrogated, the judge of the circuit court of the county, on
253 application of the board, shall compel the obedience by

254| proceedings as for contempt. The service of a subpoena shall be
255| made in the manner provided by the Florida Rules of Civil

256 Procedure. Each witness subpoenaed by the board shall receive

257 for the witness's his er-her attendance, fees and mileage in the

258| amount as provided for witnesses in civil cases, if requested.
259 (2) The board shall meet for the purpose of hearing the
260| appeal promptly and no later than 30 days after receipt of the
261| answer and request for hearing, unless good cause exists for, or
262 the affected member agrees to, a postponement.

263 (3) The actions of the board and the Sheriff shall be

264 exempt from the provisions of chapter 120, Florida Statutes.

265 Section 17. When a newly elected or appointed Sheriff

266| assumes office, the service of all personnel shall continue

267! without the necessity of formal reappointment. Notwithstanding
268| any other provisions of this act, the incoming Sheriff shall

269| have the option of maintaining the current personnel assigned to
270, the rank of major and above or eguivalent noncertified support
271| positions or transferring those personnel as described below. If
272| the incoming Sheriff fills any of the above positions with a new
273| person and the current occupant of the above position is a

274 certified law enforcement deputy effieer or detention deputy, he
275 or she shall be reduced to the rank of captain if certified, or
276| to the equivalent noncertified support position if not certified
277 immediately. The member's salary shall be reduced in compliance
278| with the salary policylin effect at that time, but shall be no
279 less than the salary the member would have attained had the
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280| member remained in the highest classification accorded appeal
281| rights under this act. Following the election or appointment of
282 a Sheriff, appointments of all personnel remain at the pleasure
283 of the Sheriff, and personnel in the classified service may be
284 terminated by affirmative action of the Sheriff or the Sheriff's
285| successor in office subject to the provisions of this act.

286 Section 18. If any provision of this act or the

287| application thereof to any person or circumstance is held

288 invalid, it is the legislative intent that the invalidity shall
289| not affect other provisions or applications of the act which can
290| be given effect without the invalid provision or application,
291| and to this end provisions of this act are declared severable.
292 Section 19. This act shall not be held or construed to

293 create any property rights or any vested interest in any

294| position in the classified service and the right is hereby

295| reserved to repeal, alter, or amend this act or any provision
296| thereof at any time.

297 Section 2. This act shall take effect upon becoming a law.
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HOUSE OF REPRESENTATIVES STAFF ANALYSIS

BILL #: HB 783 Wellness Programs for State Employees
SPONSOR(S): Henriquez
TIED BILLS: IDEN./SIM. BILLS: CS/SB 382

REFERENCE ACTION ANALYST STAFF DIRECTOR
1) Governmental Operations Committee Brown Williamson

2) Health Care General Committee

3) Fiscal Council

4) State Administration Council

5)

SUMMARY ANALYSIS

The bill defines specific elements to be included in age-based and gender-based services provided by health
maintenance organizations under contract to the state employee health insurance program. It also creates
within the Department of Management Services the Florida State Employee Wellness Council, made up of nine

members appointed by the Governor.

The council is created to provide health education information to employees and to help develop minimum
benefits for health care providers when providing age-based and gender-based wellness benefits. The council

has three specific duties:
* Work to encourage participation in weliness programs by state employees.

* Develop standards and criteria for age-based and gender-based wellness programs.
e Recommend a “healthy food and beverage” menu for food-service establishments in buildings owned,

operated, or leased by the state.

The fiscal impact of the council is nominal. Certain aspects of the newly-defined health benefits may have an

indeterminate effect on healthcare premiums paid by the state.

This document does not refiect the intent or official position of the bill sponsor or House of Representatives.
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FULL ANALYSIS

. SUBSTANTIVE ANALYSIS
A. HOUSE PRINCIPLES ANALYSIS:
Provide Limited Government — The bill creates a nine-member advisory council.

Promote personal responsibility — The bill defines certain benefits included in the Health
Maintenance Organization program that are intended to foster healthier behaviors in state employees.

B. EFFECT OF PROPOSED CHANGES:
Health Coverage - Background

The State of Florida provides a comprehensive array of workplace benefits to its employees and their
spouses and dependents." Full-time and part-time employees and retirees may choose between a
Preferred Provider Organization (PPO) or from one of several Health Maintenance Organizations
(HMOs) for their health insurance needs.? Employees who are eligible retired members from one of the
branches of the United States Armed Services may choose a health care supplement (TRICARE) to
complement their federal retiree benefits. The Department of Management Services, through its
Division of State Group Insurance, negotiates all contracts with these providers.® The providers,
however, own their respective networks or are the direct contractors for service delivery.

“Wellness” is aterm used in s. 110.123, F.S., but it is not otherwise defined. In a wider sense wellness
has come to mean an array of health care services that focus on chronic disease management or
lifestyle changes that have direct or indirect health outcomes. Some of these may be workplace based,
as with blood pressure monitoring; home-based, as with changes to personal nutrition and portion
control practices; or a combination of the two in which the employer provides subsidies or discounts
with plan-affiliated vendors to achieve the same objectives. In this latter sense “wellness” is not part of
the insurance contract per se but does serve the complementary objectives of provider and patient in
the promotion of preventive techniques that stabilize employer compensation expenses, both direct
benefit costs and compensated absences, and add to the quality of employee lives.

The PPO plan contains a feature called “Blue Complements” that provides access to the following
discounted wellness services:*
¢ Alternative therapies;
Discounted vision care;
Discounted hearing care and appliances;
Laser correction of vision impairments;
Discounted fitness or athletic club membership:®
Discounted bicycle helmets; and
Discounted weight-loss management club memberships.

Each HMO decides individually how it will approach the concept of wellness. Wellness services
provided by participating HMOs include:®
¢ AVMED: smoking cessation; weight management; live/recorded access to a health information
service; and chronic disease management.

' See generally s. 110.123, F.S.

2 Section 110.123(3), E.S.

3 Specific authority is granted in s. 110.123(5)(c), F.S.

* http://www.bcbsfl.com. The “Blue Complements” materials are directly available at
http://www .bcbsfl.com/index.cfm?fuseaction=BlueComplements.Home

* Limited geographic accessibility.

® Accessible through www.myflorida.com/dsgi.
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o CAPITAL HEALTH PLAN: chronic disease management specifically targeting diabetes and
asthma; smoking cessation; weight loss; cholesterol/heart disease; newborn health care;
nutrition; and cardio-pulmonary resuscitation (CPR).

o FLORIDA HEALTH CARE PLANS: automated links to sponsored health information web sites;
smoking cessation; osteoporosis management; diabetes management; weight management;
nutrition management; asthma management; bariatrics and sponsored exercise.

TRICARE: weight loss; hearing; health screening.

e UNITED HEALTH CARE: on-line/live health assessments and information; chronic disease
management; nutrition; and discounted vision, dental, alternative, smoking cessation, long-term
care, fithess, and weight management.

e VISTA HEALTH PLANS: registration required; none listed.

Wellness benefits are broadly recognized as valuable adjuncts to health insurance plans and can
stabilize the costs of an employer’s direct benefits costs by reducing compensated absences,
increasing productivity, and limiting the out-of-pocket expenses incurred by employees for health
events that can be minimized by lifestyle changes. Current law provides premium rebates for insurance
plans that can demonstrate a majority of enrollees participate in organized wellness programs.” The
nominal indicators of measurement are smoking cessation, weight reduction, and body mass index.

A principal feature of the recently enacted Medicaid Choice program is the development of preventive
care programs for eligible low-income individuals.® For enrollees who take advantage of these services
and alter their lifestyles under physician guidance, there can be tangible financial effects through
additional choices they will have in the selection of health benefits.

Health Coverage — Effect of Bill

The bill amends s. 110.123, F.S., to require that HMOs under contract to the state employee health

insurance program provide enumerated age- and gender-based services. The named services include:
¢ Aerobic exercise;

Education in alcohol and substance abuse prevention;

Blood cholesterol screening;

Health risk appraisals;

Blood pressure screening and education;

Nutrition education;

Program planning;

Safety belt education;

Smoking cessation;

Stress management;

Weight loss; and

Women’s health education.

Councils - Background

Section 20.03(7), F.S. defines a “council” or “advisory council’ as an “advisory body created... to
function on a continuing basis for the study of the problems arising in a specified... area... and to
provide recommendations and policy alternatives.” Councils must be established and maintained
according to certain provisions, including:®

o A statutorily defined purpose;

o The appointment of members to 4-year staggered terms;

e Appointment of members by the governor, the head of a department, or a Cabinet officer; and

o Compliance with public meeting and public records requirements.

7 Section 627.65626, F.S.
¥ Section 409.91211, F.S.; Senate Bill 2-B; Chapter 2005-358, Laws of Florida.

® Section 20.052(4), F.S., et seq.
STORAGE NAME: h0783.G0O.doc PAGE: 3
DATE: 3/7/2006



Councils — Effect of Bill

The bill adds a new subsection (13) to s. 110.123, F.S. to create the Florida State Employee Wellness
Council. The council is composed of nine members appointed by the Governor for staggered 4-year
terms. Its members must be state residents and must be active in the health and medical field.

The council has three specific duties:
e Encourage state employee participation in wellness programs and prepare informational actions
on this topic;
¢ Develop standards for age-based and gender-based programs; and
¢ Recommend a “healthy food and beverage menu” for food outlets in buildings owned, operated
or leased by the State of Florida.

The council is directed to meet within 60 days after appointments are complete, and to meet at least
quarterly thereafter. The Department of Management Services is directed to provide administrative
support for the activities of the council.

C. SECTION DIRECTORY:
Section 1 amends s. 110.123, F.S., to include a detailed definition of “age-based and gender-based
benefits,” and to create a wellness council.
Section 2 provides an effective date of July 1, 2006.

ll. FISCAL ANALYSIS & ECONOMIC IMPACT STATEMENT
A. FISCAL IMPACT ON STATE GOVERNMENT:

1. Revenues:

The bill does not create, modify, amend, or eliminate a state revenue source.

2. Expenditures:

The Florida State Employee Wellness Council is directed to meet at least once per calendar
quarter. Travel and per diem for these meetings at $500 per member equals $18,000 annually. The
Department of Management Services is directed to provide staff support. Absent any specific
appropriation, the meeting costs will have to be assumed by the agency out of appropriated funds
or, alternatively, assumed by the employers of the appointed members.

B. FISCAL IMPACT ON LOCAL GOVERNMENTS:

1. Revenues:

The bill does not create, modify, amend, or eliminate a local revenue source.

2. Expenditures:
The bill does not create, modify, amend, or eliminate a local expenditure.

C. DIRECT ECONOMIC IMPACT ON PRIVATE SECTOR:

There is no direct impact to the contract vendors that operate food service establishments in state
agency occupied buildings as the recommendations of the council on a model healthy menu are not
binding. This element could be a consideration in later negotiations of leases or subleases of such
spaces where the State of Florida is the building owner.

STORAGE NAME: h0783.G0O.doc PAGE: 4
DATE: 3/7/2006



The bill is nominally directed at HMOs, not the PPO. Many of these service elements are contained in
current practices of these providers and are available directly or by referral. As wellness programs,
under current law, are not necessarily part of the insurance coverage arrangements, a provider may
make arrangements for their provision at the expense of the insured outside of the contract
reimbursements. Employees enrolied in one of several pre-tax medical reimbursements or health
savings accounts authorized under federal law may reduce their taxable expense for eligible services
by paying for these items with pre-tax dollars.

D. FISCAL COMMENTS:

It is not entirely clear whether the enumerated benefits would result in an increased premium to be paid
by state employers. The Division of State Group Insurance has stated that the additional definition
“would have the effect of mandating benefits not currently a part of the benefit plan for State
members.”'® However, virtually all of the “wellness” components are already part of the HMO providers’
plans, as the components presumably lead to lower healthcare costs incurred by the providers.

Additionally, the complex negotiation involved in entering into HMO contracts means that the state may
be able to leverage its enrollee size in order to receive these mandates at no increase in premium.
These are “bargaining chips’ that cannot be accounted for in great detail, in advance of the solicitation
and negotiation of new benefits plans.

Weliness programs can have front-loaded effects but back-loaded benefits. Lifestyle changes require
the passage of time for their effects to be fully realized. The changes also may not necessarily be
linear. A person may adopt an alternative, healthier lifestyle for which the tangible benefits may accrue
principally to the employer, such as in reduced absenteeism and increased productivity.

lll. COMMENTS
A. CONSTITUTIONAL ISSUES:

1. Applicability of Municipality/County Mandates Provision:

This bill does not appear to require counties or municipalities to take an action requiring the
expenditure of funds, reduce the authority that counties or municipalities have to raise revenue in the
aggregate, nor reduce the percentage of state tax shared with counties or municipalities.

2. Other:
None.

B. RULE-MAKING AUTHORITY:

None.

C. DRAFTING ISSUES OR OTHER COMMENTS:

Drafting Issues - Weight Management

‘Weight management” may be a preferable term to “weight loss,” as not all people affected by the
consequences of weight abnormalities have that attributable to excess weight gain. Conditions such as
anorexia nervosa, bulimia, AIDS, depression, diabetes, hepatitis, and many forms of cancer have
weight loss as common signs and symptoms.

Drafting Issues — Florida State Employee Weliness Council

As drafted, the Florida State Employee Wellness Council need not have a government employee. it
may be reasonable to require at least one member be a state employee, in order to provide a voice
from the most-affected population.

' Department of Management Services’ HB 783 Bill Analysis, Director, Division of State Group Insurance, February 7, 2006.
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In addition, on line 208, the paragraph creating the wellness council should be entitled “Florida State
Employee Wellness Council” rather than merely “Wellness Council.”

Other Comments — HMOs

As drafted, the bill applies only to the several HMOs but not the PPO. The Department of Management
Services negotiates multi-year contracts with its provider HMOs. Passage of a statute will not
necessarily cause the contracts to be amended prior to their normal expiration unless both contracting
parties consent to the specification of different services and the incidence of payment.

IV. AMENDMENTS/COMMITTEE SUBSTITUTE & COMBINED BILL CHANGES

Not applicable.

STORAGE NAME: h0783.GO.doc PAGE: 6

DATE:

3/7/2006



F L ORI DA H O U S E O F R EPRESENTATIV E S

HB 783 2006
1 A bill to be entitled
2 An act relating to wellness programs for state employees;
3 amending s. 110.123, F.S.; defining the term "aged-based
4 and gender-based benefits" for purposes of the state group
5 insurance program; creating the Florida State Employee
6 Wellness Council within the Department of Management
7 Services; providing for the appointment and qualification
8 of members; providing terms of membership; providing for
9 the appointment of members to fill vacant positions;
10 requiring the council to elect a chair and vice chair;
11 providing that the chair shall call the initial meeting of
12 the council within a time certain; requiring the council
13 to meet quarterly; providing that council members shall
14 serve without compensation; providing for reimbursement of
15 per diem and travel expenses; providing purpose and duties
16 of the council; providing an effective date.
17
18| Be It Enacted by the Legislature of the State of Florida:
19
20 Section 1. Paragraph (h) of subsection (3) of section
21| 110.123, Florida Statutes, is amended, and subsection (13) 1is
22| added to that section, to read:
23 110.123 State group insurance program. --
24 (3) STATE GROUP INSURANCE PROGRAM. --
25 (h)1. A person eligible to participate in the state group
26 insurance program may be authorized by rules adopted by the
27| department, in lieu of participating in the state group health
28 insurance plan, to exercise an option to elect membership in a
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29| health maintenance organization plan which is under contract

30| with the state in accordance with criteria established by this
31| section and by said rules. The offer of optional membership in a
32| health maintenance organization plan permitted by this paragraph
33| may be limited or conditioned by rule as may be necessary to

34| meet the requirements of state and federal laws.

35 2. The department shall contract with health maintenance
36| organizations seeking to participate in the state group

37 insurance program through a request for proposal or other

38| procurement process, as developed by the Department of

39| Management Services and determined to be appropriate.

40 a. The department shall establish a schedule of minimum

41 benefits for health maintenance organization coverage, and that
42| schedule shall include: physician services; inpatient and

43| outpatient hospital services; emergency medical services,

44| including out-of-area emergency coverage; diagnostic laboratory
45| and diagnostic and therapeutic radiologic services; mental

46| health, alcohol, and chemical dependency treatment services

47| meeting the minimum requirements of state and federal law;

48 skilled nursing facilities and services; prescription drugs;

49 age-based and gender-based wellness benefits; and other benefits
50{ as may be required by the department. Additional services may be
51| provided subject to the contract between the department and the

52| HMO. As used in this paragraph, the term "age-based and gender-

53 based wellness benefits" includes aerobic exercise, education in

54 alcohol and substance abuse prevention, blood cholegterol

55 screening, health risk appraisals, blood pressure screening and

56| education, nutrition education, program planning, safety belt
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57 education, smoking cegsation, stress management, weight loss,

58 and women's health education.

59 b. The department may establish uniform deductibles,

60 copayments, coverage tiers, or coinsurance schedules for all

61| participating HMO plans.

62 c. The department may require detailed information from
63| each health maintenance organization participating in the

64| procurement process, including information pertaining to

65| organizational status, experience in providing prepaid health
66| benefits, accessibility of services, financial stability of the
67| plan, quality of management services, accreditation status,

68| quality of medical services, network access and adequacy,

69| performance measurement, ability to meet the department's

70| reporting requirements, and the actuarial basis of the proposed
71| rates and other data determined by the director to be necessary
72| for the evaluation and selection of health maintenance

73| organization plans and negotiation of appropriate rates for

74 these plans. Upon receipt of proposals by health maintenance

75| organization plans and the evaluation of those proposals, the
76| department may enter into negotiations with all of the plans or
77 a subset of the plans, as the department determines appropriate.
78| Nothing shall preclude the department from negotiating regional
79| or statewide contracts with health maintenance organization

80| plans when this is cost-effective and when the department

81{ determines that the plan offers high value to enrocllees.

82 d. The department may limit the number of HMOs that it

83| contracts with in each service area based on the nature of the

84| bids the department receives, the number of state employees in
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85 the service area, or any unique geographical characteristics of
86| the service area. The department shall establish by rule service
87 areas throughout the state.

88 e. All persons participating in the state group insurance
89| program may be required to contribute towards a total state

90| group health premium that may vary depending upon the plan and
91| coverage tier selected by the enrollee and the level of state

92| contribution authorized by the Legislature.

93 3. The department is authorized to negotiate and to

94 contract with specialty psychiatric hospitals for mental health
95| benefits, on a regicnal basisg, for alcohol, drug abuse, and

96| mental and nervous disorders. The department may establish,

97| subject to the approval of the Legislature pursuant to

98 subsection (5), any such regional plan upon completion of an

99! actuarial study to determine any impact on plan benefits and
100| premiums.

101 4. In addition to contracting pursuant to subparagraph 2.,
102 the department may enter into contract with any HMO to

103| participate in the state group insurance program which:
104 a. Serves greater than 5,000 recipients on a prepaid basis
105| under the Medicaid program;
106 b. Does not currently meet the 25-percent non-
107| Medicare/non-Medicaid enrollment composition requirement

108| established by the Department of Health excluding participants
109| enrolled in the state group insurance program;
110 c¢. Meets the minimum benefit package and copayments and
111| deductibles contained in sub-subparagraphs 2.a. and b.;

112 d. 1Is willing to participate in the state group insurance
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113| program at a cost of premiums that is not greater than 95

114| percent of the cost of HMO premiums accepted by the department
115 in each service area; and

116 e. Meets the minimum surplus requirements of s. 641.225.
117
118| The department is authorized to contract with HMOs that meet the
119| requirements of sub-subparagraphs a.-d. prior to the open

120| enrollment period for state employees.‘The department is not

121| required to renew the contract with the HMOs as set forth in

122| this paragraph more than twice. Thereafter, the HMOs shall be
123| eligible to participate in the state group insurance program

124| only through the request for proposal or invitation to negotiate
125| process described in subparagraph 2.

126 5. All enrollees in a state group health insurance plan, a
127! TRICARE supplemental insurance plan, or any health maintenance
128| organization plan have the option of changing to any other

129| health plan that is offered by the state within any open

130| enrocllment period designated by the department. Open enrollment
131| shall be held at least once each calendar year.

132 6. When a contract between a treating provider and the

133 state-contracted health maintenance organization is terminated
134 for any reason other than for cause, each party shall allow any
135| enrollee for whom treatment was active to continue coverage and
136| care when medically necessary, through completion of treatment
137 of a condition for which the enrollee was receiving care at the
138| time of the termination, until the enrollee selects another

139| treating provider, or until the next open enrollment period

140| offered, whichever is longer, but no longer than 6 months after
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141| termination of the contract. Each party to the terminated

142! contract shall allow an enrollee who has initiated a course of
143 prenatal care, regardless of the trimester in which care was
144 initiated, to continue care and coverage until completion of
145| postpartum care. This does not prevent a provider from refusing
146| to continue to provide care to an enrollee who is abusive,

147| noncompliant, or in arrears in payments for services provided.
148| For care continued under this subparagraph, the program and the
149| provider shall continue to be bound by the terms of the

150| terminated contract. Changes made within 30 days before

151| termination of a contract are effective only if agreed to by
152| both parties.

153 7. Any HMO participating in the state group insurance

154| program shall submit health care utilization and cost data to
155| the department, in such form and in such manner as the

156| department shall require, as a condition of participating in the
157| program. The department shall enter into negotiations with its
158| contracting HMOs to determine the nature and scope of the data
159| submission and the final requirements, format, penalties

160 associated with noncompliance, and timetables for submission.
161| These determinations shall be adopted by rule.

162 8. The department may establish and direct, with respect
163| to collective bargaining issues, a comprehensive package of

164 insurance benefits that may include supplemental health and life
165 coverage, dental care, long-term care, vision care, and other
166| Dbenefits it determines necessary to enable state employees to
167| select from among benefit options that best suit their

168| individual and family needs.
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169 a. Based upon a desired benefit package, the department
170 shall issue a request for proposal or invitation to negotiate
171| for health insurance providers interested in participating in
172 the state group insurance program, and the department shall

173 issue a reguest for proposal or invitation to negotiate for

174 insurance providers interested in participating in the non-

175| health-related components of the state group insurance program.
176| Upon receipt of all proposals, the department may enter into

177| contract negotiations with insurance providers submitting bids
178| or negotiate a specially designed benefit package. Insurance

179| providers offering or providing supplemental coverage as of May
180 30, 1991, which qualify for pretax benefit treatment pursuant to
181 g. 125 of the Internal Revenue Code of 1986, with 5,500 or more
182 state employees currently enrolled may be included by the

183| department in the supplemental insurance benefit plan

184| established by the department without participating in a request
185| for proposal, submitting bids, negotiating contracts, or

186| negotiating a specially designed benefit package. These

187| contracts shall provide state employees with the most cost-

188 effective and comprehensive coverage available; however, no

189 state or agency funds shall be contributed toward the cost of
190 any part of the premium of such supplemental benefit plans. With
191| respect to dental coverage, the division shall include in any
192| solicitation or contract for any state group dental program made
193 after July 1, 2001, a comprehensive indemnity dental plan option
194| which offers enrollees a completely unrestricted choice of

195 dentists. If a dental plan is endorsed, or in some manner

196| recognized as the preferred product, such plan shall include a
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197| comprehensive indemnity dental plan option which provides

198| enrollees with a completely unrestricted choice of dentists.

199 b. Pursuant to the applicable provisions of s. 110.161,
200 and s. 125 of the Internal Revenue Code of 1986, the department
201 shall enroll in the pretax benefit program those state employees
202| who voluntarily elect coverage in any of the supplemental

203 insurance benefit plans as provided by sub-subparagraph a.

204 c¢. Nothing herein contained shall be construed to prohibit
205| insurance providers from continuing to provide or offer

206| supplemental benefit coverage to state employees as provided

207| under existing agency plans.

208 (13) WELLNESS COUNCIL. ~-

209 (a) There is created within the department the Florida

210| State Employee Wellness Council.

211 (b) The council shall be an advisory body to the

212| department to provide health education information to employees

213| and to assist the department in developing minimum benefits for

214| health maintenance organizations when providing age-based and

215| gender-based wellness benefits.

216 (¢) The council shall be composed of nine members

217| appointed by the Governor. When making appointments to the

218| council, the Governor shall appoint persons who are residents of

219| the state and who are highly knowledgeable concerning, active

220| in, and recognized leaders in the health and medical field.

221| Council members shall equitably represent the broadest spectrum

222| of the health industry and the geographic areas of the state.

223| Not more than one member of the council may be from any one

224| company, organization, or association.
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225 (dY1. Council members shall be appointed to 4-year terms,

226| except that the initial terms shall be staggered. The Governor

227 shall appoint three members to 2-year terms, three members to 3-

228 year terms, and three members to 4-year terms.

229 2. A member's absence from three consecutive meetings

230 shall result in his or her automatic removal from the council. A

231} vacancy on the council shall be filled for the remainder of the

232| wunexpired term.

233 (e) The council shall annually elect from its membership

234 one member to serve as chailr of the council and cne member to

235 serve as vice chair.

236 (f) The first meeting of the council shall be called by

237| the chair not more than 60 days after the council members are

238| appcinted by the Governor. The council shall thereafter meet at

239 least once quarterly and may meet more often as necessary. The

240| department shall provide staff assistance to the council, which

241| shall include, but not be limited to, keeping records of the

242 proceedings of the council and serving as custodian of all

243 books, documents, and papers filed with the council.

244 (g) A majority of the members of the council constitutes a

245 quorum.

246 (h) Members of the council shall serve without

247| compensation but are entitled to reimbursement for per diem and

248| travel expenses while performing their duties as provided in s.

249 112.061.
250 (1) The council shall:

251 1. Work to encourage participation in wellness programs by

252 state employees. The council may prepare informational programs
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253 and brochures for state agencies and employees.
254 2. In consultation with the department, develop standards
255 and criteria for age-based and gender-based wellness programs.
256 3. In consultation with the department, recommend a
257| healthy food and beverage menu for cafeterias and other food-
258| service establishments located in buildings owned, operated, or
259 leased by the state.
260 Section 2. This act shall take effect July 1, 2006.
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SUMMARY ANALYSIS

Current law provides public records exemptions for fingerprints under limited circumstances; however, an
exemption applicable to all agencies in all circumstances does not exist. The bill appears to create a public
records exemption for fingerprint identification information that is applicable to all agencies. It provides for
retroactive application of the exemption, provides for future review and repeal of the exemption, provides a
statement of public necessity, and provides a contingent effective date.

The bill does not grant rule-making authority to any administrative agency.
The bill could have a minimal fiscal impact on state and local governments.

The bill requires a two-thirds vote of the members present and voting for passage.

This document does not reflect the intent or official position of the bill sponsor or House of Representatives.
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FULL ANALYSIS

. SUBSTANTIVE ANALYSIS

A. HOUSE PRINCIPLES ANALYSIS:
Provide limited government — The bill decreases access to public records.

B. EFFECT OF PROPOSED CHANGES:

Current law provides public records exemptions for fingerprints under limited circumstances:
¢ Fingerprints collected under chapter 447, F.S., relating to labor organizations are confidential
and exempt'.?
. Fingerpraints collected for identifying a child, in the event that the child becomes missing, are
exempt.
. Fingerpn;ints of a child charged with or who committed certain offenses are confidential and
exempt.

A general public records exemption for fingerprints, applicable to all agencies in all circumstances,
does not exist.

This bill creates a public records exemption for fingerprint identification information held by an agency;
however, the bill does not define the term "agency”. It appears that the sponsor is attempting to create
a public records exemption for such information that is applicable to all agencies.

The bill defines “fingerprint identification information” to mean “any record of friction ridge detail,
including, but not limited to, fingerprints, paim prints, and footprints”.

The bill provides for retroactive application of the exemption and provides for future review and repeal
of the exemption on October 2, 2011. It also provides a statement of public necessity and a contingent
effective date.

C. SECTION DIRECTORY:

Section 1 amends s. 943.05, F.S., to create a public records exemption for fingerprint identification
information.

Section 2 provides a public necessity statement.

Section 3 provides a July 1, 2006, effective date that is contingent upon the passage of HB 151 or
similar legislation.

Il. FISCAL ANALYSIS & ECONOMIC IMPACT STATEMENT

A. FISCAL IMPACT ON STATE GOVERNMENT:

" There is a difference between information and records that the Legislature has designated exempt from public disclosure
and those the Legislature has deemed confidential and exempt. Information and records classified exempt from public
disclosure are permitted to be disclosed under certain circumstances. See City of Riviera Beach v. Barfield, 642 So. 2d
1135 (Fla. 4th DCA 1994); Williams v. City of Minneola, 575 So. 2d 687 (Fla. 5th DCA 1991). If the Legislature designates
certain information and records confidential and exempt from public disclosure, such information and records may not be
released by the records custodian to anyone other than the persons or entities specifically designated in the statutory
exemption. See Attorney General Opinion 85-62, August 1, 1985.

? Section 447.045, F.S.

? Section 937.028(1), F.S.

* Section 985.212(1), F.S.
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1. Revenues:
This bill does not create, modify, amend, or eliminate a state revenue source.

2. Expenditures:
See “FISCAL COMMENTS.”

B. FISCAL IMPACT ON LOCAL GOVERNMENTS:

1. Revenues:

This bill does not create, modify, amend, or eliminate a local revenue source.

2. Expenditures:
See “FISCAL COMMENTS.”

C. DIRECT ECONOMIC IMPACT ON PRIVATE SECTOR:

None.

D. FISCAL COMMENTS:

The bill likely could create a fiscal impact on state and local governments, because staff responsible for
complying with public records requests will require training relating to the newly created public records
exemption. In addition, state and local governments could incur costs associated with redacting the
exempt information prior to releasing a record.

lil. COMMENTS
A. CONSTITUTIONAL ISSUES:

1. Applicability of Municipality/County Mandates Provision:

The bill does not require counties or municipalities to spend funds or to take an action requiring the
expenditure of funds. The bill does not reduce the percentage of a state tax shared with counties or
municipalities. The bill does not reduce the authority that municipalities have to raise revenue.

2. Other:

Vote Requirement

Article I, s. 24(c) of the Florida Constitution, requires a two-thirds vote of the members present and
voting for passage of a newly created public records or public meetings exemption. The bill creates
a public records exemption. Thus, it requires a two-thirds vote for passage.

Public Necessity Statement

Article |, s. 24(c) of the Florida Constitution, requires a statement of public necessity (public
necessity statement) for a newly created public records or public meetings exemption. The bill
creates a public records exemption. Thus, it includes a public necessity statement.

B. RULE-MAKING AUTHORITY:
None.
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C. DRAFTING ISSUES OR OTHER COMMENTS:

Drafting Issues — Use of the term “agency”

The public records exemption applies to fingerprint identification information held by an agency. The
term “agency” is not a defined term in chapter 943, F.S. Based on a review of the public necessity
statement, it appears that the term is intended to mean an “agency” as defined in's. 119.011, F.S.

Drafting Issues - Placement

The bill places the public records exemption in chapter 943, F.S., relating to the Department of Law
Enforcement. The exemption, however, is not applicable only to the department. Placement of the
exemption in chapter 119, F.S., might be more appropriate as that chapter typically houses exemptions
applicable to all agencies.

Drafting Issues — Cross-reference

The fingerprint identification information is made exempt from s. 119.071(1), F.S. This subsection
contains general public records exemptions related to agency administrative duties. The appropriate
reference is s. 119.07(1), F.S. An amendment is needed to correct this cross-reference.

Drafting Issues — Fingerprint identification information

The bill defines “fingerprint identification information” to include footprints. It is unclear how a footprint
qualifies as “fingerprint identification information.” Furthermore, the need to protect a footprint is
unclear.

Other Comments — Public Records Law

Article |, s. 24(a), Florida Constitution, sets forth the state's public policy regarding access to
government records. The section guarantees every person a right to inspect or copy any public record
of the legislative, executive, and judicial branches of government. The Legislature, however, may
provide by general law for the exemption of records from the requirements of Article |, s. 24(a), Florida
Constitution. The general law must state with specificity the public necessity justifying the exemption
(public necessity statement) and must be no broader than necessary to accomplish its purpose.

Public policy regarding access to government records is further addressed in the Florida Statutes.
Section 119.07(1), F.S., also guarantees every person a right to inspect, examine, and copy any state,
county, or municipal record. Furthermore, the Open Government Sunset Review Act’ provides that a
public records or public meetings exemption may be created or maintained only if it serves an
identifiable public purpose, and may be no broader than is necessary to meet one of the following
public purposes: 1. Allowing the state or its political subdivisions to effectively and efficiently administer
a governmental program, which administration would be significantly impaired without the exemption; 2.
Protecting sensitive personal information that, if released, would be defamatory or would jeopardize an
individual's safety. However, only the identity of an individual may be exempted under this provision;
or, 3. Protecting trade or business secrets.

IV. AMENDMENTS/COMMITTEE SUBSTITUTE & COMBINED BILL CHANGES

Not applicable.

3 Section 119.15, F.S.
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A bill to be entitled
An act relating to public records; amending s. 943.05,
F.S.; exempting from public records requirements
fingerprint identification information held by an agency
before, on, or after the effective date of the exemption;
providing for future legislative review and repeal;

providing a finding of public necessity; providing an

w 1 Uk WD

effective date.

10| Be It Enacted by the Legislature of the State of Florida:
11
12 Section 1. Subsection (3) is added to section 943.05,

13 Florida Statutes, to read:

14 943.05 Criminal Justice Information Program; duties; crime
15 reports.--

16 (3) (a) Fingerprint identification information held by an

17| agency before, on, or after the effective date of this exemption

18| is exempt from s. 119.071(1) and s. 24(a), Art. I of the State

19| Constitution. For purposes of this subsection, the term

20 "fingerprint identification information" means any record of

21 friction ridge detail, including, but not limited to,

22 fingerprints, palm prints, and footprints, in whatever form or

23 medium recorded.

24 (b) This subsection is subject to the Open Government

25 Sunset Review Act in accordance with s. 119.15 and shall stand

26 repealed on October 2, 2011, unless reviewed and saved from

27| repeal through reenactment by the Legislature.
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28 Section 2. The Legislature finds that it is a public

29| necessity that fingerprint identification information held by an

30| agency before, on, or after the effective date of this exemption

31, be made exempt from public records requirements. Fingerprint

32| identification is currently the most widely used ultimate means

33| of verifying identity and of detecting or preventing false

34| claimg of identity. Given existing technological capabilities

35 for duplicating, enhancing, modifying, and transferring records,

36| the availability of fingerprint identification information,

37| whether in traditiomal ink and paper form or when digitized,

38| creates the opportunity for improper, illegal, or harmful use,

39| particularly the crime of identify theft. In addition, release

40| of fingerprint identification information could create

41| opportunities for breach of security, which could result in harm

42 to programs, property, and persons. Thus, the Legislature finds

43 that it is a public necessity to protect fingerprint

44 identification information held by an agency before, on, or

45 after the effective date of this act.

46 Section 3. This act shall take effect July 1, 2006, if

47| House Bill 151, or similar legislation relating to fingerprint
48 identification information held by an agency, i1s adopted in the
49| same legislative sesgssion or an extension thereof and becomes

50 law.
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HOUSE OF REPRESENTATIVES STAFF ANALYSIS

BILL #: PCB GO 06-29 State Financial Matters
SPONSOR(S): Governmental Operations Committee
TIED BILLS: IDEN./SIM. BILLS: SB 1670
REFERENCE ACTION ANALYST STAFF DIRECTOR
! —
Orig. Comm.: Governmental Operations Committee Mitchell (\/) Williamson (/’
1)
2)
3)
4)
3)
SUMMARY ANALYSIS

This proposed committee bill is being considered by the Governmental Operations Committee pursuant to
House Rule 7.9. The bill contains statutory changes sought by the State Board of Administration:

* Amends the interest rate for transfers, which are required due to computed insufficiency, from the Florida
Retirement System Pension Plan to the Public Employee Optional Retirement Program (FRS Investment

Plan) at the most recent assumed return on the actuarial investment;
» Specifically provides that certain military service is credible service under the FRS Investment Plan;
* Creates provisions regarding receipt of invalid distributions for the FRS Investment Plan;

=  Revises the investments that the State Board of Administration can make without limitation and the
investments authorized with no more than 25 percent of any fund;

» Increases, from 20 percent to 25 percent, the amount of any fund which the State Board of Administration
may invest in certain corporate obligations and securities of a foreign corporation or a foreign commercial

entity; and

* Authorizes the State Board of Administration to “sell short” any authorized securities and investments.

This bill may have a positive fiscal impact on the funds managed by the State Board of Administration. The bill

does not appear to have a fiscal impact on any other revenues of state government or the expenditures of
state government. This bill does not appear to have a fiscal impact on local governments.

The bill does not appear to create, modify, or eliminate rulemaking authority.

This document does not reflect the intent or official position of the bill sponsor or House of Representatives.
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FULL ANALYSIS

. SUBSTANTIVE ANALYSIS
A. HOUSE PRINCIPLES ANALYSIS:

Provide limited government—The bill increases the authority of the State Board of Administration
related to invalid distributions and authorized investments.

B. EFFECT OF PROPOSED CHANGES:

This proposed committee bill is being considered by the Governmental Operations Committee pursuant
to House Rule 7.9. The bill contains the statutory changes sought by the State Board of
Administration' and addresses certain transfers between plans, credit for military service, invalid
distributions, and authorized investments.

Public Employee Optional Retirement Program

In 2000, the Florida Legislature created the Public Employee Optional Retirement Program in part Il of
chapter 121, Florida Statutes. The State Board of Administration, which is responsible for establishing
the program, calls this program the Florida Retirement System (FRS) lnvestment Plan in order to
distinguish it from the FRS defined benefit program, the FRS Pension Plan.? The FRS Investment Plan
is a defined contribution retirement plan in which employer contributions, based on membership class,
are made to an account established for the participant. The part|C|pant can then choose, from a
number of investment funds which “span the risk-return spectrum,” how to invest those contributions.?

New employees of FRS employers are automatically enrolled in the FRS Pension Plan on the first day
of their employment.* Within five months following their month of hire, these new employees may elect
to participate in the FRS Investment Plan instead of the FRS Pension Plan.® Employees of FRS
employers also have a one-time option to change their retirement plan from the FRS Investment Plan
to the FRS Pension Plan or from the FRS Pension Plan to the FRS Investment Plan.®

Transfers from the FRS Pension Plan to the FRS Investment Plan

Transfers from the FRS Pension Plan to the FRS Investment Plan are governed, in part, by section
121.4501(3)(c), Florida Statutes. This subsection requires the D|vnsuon of Retirement to recompute the
amount transferred based on the participant’s creditable service’ and average final compensation® as
of the date of FRS Investment Plan participation.® If the recomputed amount indicates, by $10 or more,
that excess funds were transferred from the FRS Pension Plan, the Division of Retirement is required
to transfer the excess funds from the participant’'s FRS Investment Plan to the FRS Pension Plan,

' The State Board of Administration exists pursuant to article |V, section 4(e) of the Florida Constitution. It is composed of the governor,
as chair, the chief financial officer, and the attorney general. The State Board of Administration was originally established pursuant to
article IX, section 16 of the Constitution of 1885, as amended. The State Board of Administration is vested with additional statutory
responsibilities under provisions of law such as sections 215.44 to 215.53, Florida Statutes.
2 Fla. State Board of Admin., Fla. Ret. Sys. Summary Pian Description - FRS Investment Plan (Sept. 1, 2005), available at
http Iiwww.rol frs.state fl. us/myfrs/forms/pdf/frs ip_spd.pdf (last visited Mar. 12, 2006).

®Id.
4 Fla Stat. § 121.4501(4)(a) (2005).

®Id.
® Fla. Stat. § 121.4501(4)(e) (2005).
’ Fla. Stat. § 121.021(17)(a) (2005) (“Creditable service means the sum of his or her past service, prior service, military service, out-of-
state or non-FRS in-state service, workers' compensation credit, leave-of-absence credit and future service allowed within the
Erovisions of this chapter if all required contributions have been paid and ali other requirements of this chapter have been met.”)

Fla. Stat. § 121.021(24) (2005) (“Average final compensatlon means the average of the 5 highest fiscal years of compensation for
credltable service prior to retirement, termination, or death.”)

° Fla. Stat. § 121.4501(3)(c)3. (2005).
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based upon six percent effective annual interest, compounded annually, pro rata based on the
participant’s allocation plan.'® If the recomputed amount indicates, by $10 or more, that insufficient
funds were transferred from the FRS Pension Plan, the Division of Retirement is required to transfer
the outstanding amount from the FRS Pension Plan to the participant’s FRS Investment Plan account
based upon eight percent annual interest, compounded annually."

This bill changes the interest rates for those recomputed transfers required due to insufficient funds
transferred from the FRS Pension Plan to the FRS Investment Plan. The eight-percent effective annual
interest rate was the actuarial investment return assumption prior to July 1, 2005. Yet, effective July 1,
2005, the actuarial investment return rate was reduced to 7.75% by the Florida Retirement System
Actuarial Assumption Conference."

Rather than pay out at a higher or lower rate than the actuarial investment return rate or to change the
law when the actuarial investment return rate changes, this bill sets the effective annual interest rate for
the insufficient funds transfered from the FRS Pension Plan to the FRS Investment Plan at “equal to the
assumed return on the actuarial investment which was used in the most recent actuarial valuation of
the system.”

Credit for Military Service and the FRS Investment Plan

Part | of chapter 121, Florida Statutes, sets forth the general provisions for the FRS, including credit for
military service in section 121.111, Florida Statutes. This section allows military service to be
creditable service'® for FRS purposes if five criteria are met:**

(1) The employee is actively employed by an FRS employer immediately prior to service and
leaves his or her employment for the purpose of induction into the Armed Forces of the United
States or entry upon duty in the Armed Forces of the United States;'®

(2) The employee is entitled to reemployment under the provisions of the Veterans'
Reemployment Rights Act:'®

(3) The employee applies for reemployment with the same FRS employer and is reemployed by
that FRS employer within the applicable timeframes;"’

(4) The employee makes any required employee contributions and the employer makes the
required employer contributions for the employee's membership class for each month of service
credit during such period of military service;'® and

(5) The period of service claimed pursuant to this subsection does not exceed the applicable
periods. '

9.

" .

'2 Fla. Stat. § 216.136(10) (2005) (The Executive Office of the Governor, the coordinator of the Office of Economic and Demographic
Research, and professional staff of the Senate and House of Representatives are the principals of the Florida Retirement System
Actuarial Assumption Conference, which develops the official information with respect to the economic and noneconomic assumptions
and funding methods of the Florida Retirement System).

'3 Fla. Stat. § 121.021(17)(a) (2005), supra note 7.

' These criteria are provided in subsection (1). Subsection (2) applies to employees whose initial date of employment was before
January 1, 1987, and it allows those employees to receive four years of creditable service for military service upon payment of certain
contributions and subject to certain limitations.

** Fla. Stat. § 121.111(1)(a) (2005) (An employee is construed to have left his or her employment for military purposes if he or she
reported for active duty within 60 days after leaving such employment).

'® Fla. Stat. § 121.111(1)(b) (2005) (specifically citing “38 U.S.C. ss. 2021 et seq.”)

7 Fla. Stat. § 121.111(1)(c) (2005) (specifically citing “the time set forth in s. 2021 or s. 2024 of the Veterans’ Reemployment Rights
Act, whichever is applicable”).

'® Fla. Stat. § 121.111(1)(d) (2005) (based upon the employee's rate of monthly compensation as of the date that the employee left his
or her position, plus 6.5 percent interest compounded annually).
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Part Il of chapter 121, Florida Statutes, relating to the Public Employee Optional Retirement
Program/FRS Investment Plan, is silent regarding credit for military service. This bill adds a provision
to specifically state that credible service for FRS Investment Plan participants includes military service
in the Armed Forces of the United States as provided in section 121.111, Florida Statutes.

Invalid Distributions and the FRS Investment Plan

Section 121.591, Florida Statutes, governs the payment of benefits under the Public Employee
Optional Retirement Program/FRS Investment Plan.

FRS Investment Plan payments also are controlled by section 121.4501, Florida Statutes, which
establishes the FRS Investment Plan, and section 121.091(9), Florida Statutes, which provides
limitations on employment after retirement.

In order for benefits to be paid, an employee must have terminated employment® with the FRS
employer, or be deceased, and have filed an application to receive benefits. Benefit payments are not
made until the employee has been terminated for three calendar months.?' The State Board of
Administration may permit, by rule, distribution of up to 10 percent of the participant's account after
being terminated for one calendar month if a participant has reached the normal retirement
requirements of the defined benefit plan.?> Benefits are payable in one of three ways:

1. A lump-sum distribution to the participant;

2. A lump-sum direct rollover distribution where all accrued benefits, plus interest and
investment earnings, are paid from the participant's FRS Investment Account directly to the
custodian of an eligible retirement plan; or

3. Periodic distributions, as authorized by the State Board of Administration.?
This section does not, howevef, have a provision which governs “invalid distributions.”

This bill defines an invalid distribution as a distribution from an FRS Investment Account which violates
the statute governing investment plan benefits,? the statute establishing the FRS Investment
Account,® or the statute limiting employment after retirement.?

This bill provides that if an employee or former employee receives an “invalid distribution” from the
Public Employee Optional Retirement Program Trust Fund, that invalid distribution must be repaid to
the trust fund within 90 days after receipt of final notification by the State Board of Administration or the
third-party administrator that the distribution was invalid. The bill further provides that if the employee
or former employee does not repay the full invalid distribution within 90 days after receipt of final
notification, the employee or former employee may be deemed to be retired from the FRS Investment
Plan by the State Board of Administration and subject to section 121.122, Florida Statutes, which
relates to renewed membership in the FRS. If an employee is deemed retired, the State Board of
Administration, the Department of Management Services, or the employing agency are not liable for
gains on payroll contributions that have not been deposited into the employee’s FRS Investment Plan

'® Fla. Stat. § 121.111(1)(e) (2005) (specifically citing “the provisions of ss. 2021 and 2024 of the Veterans' Reemployment Rights Act
which are applicable in the member's case”).

D Fla. Stat. § 121.021(39) (2005).

2! Fla. Stat. §§ 121.091(9)(c) and 121.591(1)(a)4. (2005) (created by ch. 2005-253, Laws of Fla.)

22 Fla, Stat. § 121.591(1)(a)4. (2005).

» Fla. Stat. § 121.591(1)(c) (2005).

* Fla. Stat. § 121.591 (2005).

22 Fla
% Fla

. Stat. § 121.4501 (2005).
. Stat. § 121.091(9) (2005).
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account pending resolution of the invalid distribution. The bill permits a member or former member who
has been deemed retired or to have received an invalid distribution to appeal the agency decision.”

The State Board of Administration requests these changes due to investment plan members who have
taken a distribution which is not permitted by law and who have then failed to repay that distribution
despite repeated attempts to collect it.?® Many of these distributions involve members who received a
distribution and then returned to work before the member was eligible by law.?*

Authorized Investments: Generally

Investment of the System Trust Fund of the FRS, which holds and invests the contributions paid by
employees and employers to fund the FRS Pension Plan, * is governed by the provisions in sections
215.44 to 215.53, Florida Statues. In particular, section 215.47, Florida Statutes, provides the
permissible investment for the FRS Pension Plan as well as other funds.

Authorized Investments: Without Limitation

There are currently 14 types of investments that the State Board of Administration is authorized to
invest in without limitation.*' Eight of these investments are bonds (or notes or other obligations) of
identified governmental entities (e.g. the United States and the state). Of the six other investments,
four relate to savings accounts and certificates of deposit, commercial paper, banker's acceptances,
and negotiable certificates of deposit. Except for negotiable certificates of deposit, each of these
investments must meet certain criteria:

= Investment in commercial paper must be “of prime quality of the highest letter and numerical rating
as provided for by at least one nationally recognized rating service.”*?

= Investment in “savings accounts in, or certificates of deposit of, any bank, savings bank, or savings
and loan association incorporated under the laws of this state or organized under the laws of the
United States doing business and situated in this state, the accounts of which are insured by the
Federal Government or an agency thereof” is limited to 15 percent of the net worth of the institution
or a lesser amount if provided by a rule of the State Board of Administration.*

» |nvestments in time drafts or bills of exchange (banker's acceptances) must be accepted by a
member bank of the Federal Reserve System having total deposits not less than $400 million.>*

There currently are no criteria for negotiable certificates of deposit issued by domestic or foreign
financial institutions in United States dollars.*®

The bill eliminates the net worth requirement for savings accounts and certificates of deposit and the
deposit requirement for banker’s acceptances. In its place, the bill applies criteria similar to that used
for used for commercial paper to savings accounts, certificates of deposit, and banker’s acceptances:
must have a prime quality of the highest letter and numerical rating as provided by at least one
nationally recognized statistical rating organization. The bill also applies this

77 Fla. Stat. § 121.4501(9)(f)3. (2005) (requires the State Board of Administration to develop procedures to receive and resolve
participant complaints against a provider or approved provider personnel, and, when appropriate, refer such complaints to the
aEPpropriate agency).

% Fla. State Board of Admin., Proposed 2006 Legislation (copy provided Jan. 2006) (on file with the State Board of Admin.) [hereinafter

Fla. SBA Legislation 2006].

2 Fla,
0 Fla.
¥ Fla,
2 F)a
% Fla.
% Fla.
% Fla.

SBA Legislation 2006.

Stat. § 121.021 (36) (2005).
Stat. § 215.47(1) (2005).

. Stat. § 215.47(1)(j) (2005).

Stat. § 215.47(1)(h) (2005).
Stat. § 215.47(1)(k) (2005).
Stat. § 215.47(1)(l) (2005).
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“prime quality of the highest letter and numerical rating as provided by at least one nationally
recognized statistical rating organization” criteria to negotiable certificates of deposit.

Although not defined in the bill, a nationally recognized statistical rating organization (‘“NRSROs") is an
organization that has been identified by the United States Securities and Exchange Commission.*®
Nine firms have been identified as NRSROs; after the consolidation of several credit rating agencies,
there currently are five NRSROs: A.M. Best Company, Inc. (“A.M. Best”), Dominion Bond Rating
Service Limited (*DBRS”); Fitch, Inc. (“Fitch”); Moody’s Investors Service Inc. (“Moody’s”); and the
Standard & Poor’s Division of the McGraw Hill Companies, Inc. (“S&P”).%

Each of these NRSROs has its own set of credit ratings. For example, Moody's long-term issue credit
ratings*® range from Aaa® to C*° and Moody’s “appends numerical modifiers to each generic rating
classification from Aa to Caa.”*' By contrast, S&P long-term issue credit ratings*? range from AAA*® to
D* and “may be modified by the addition of a plus or minus sign to show relative standing within the
major categories.”*

The State Board of Administration supports*® changing the criteria for savings accounts,*’ certificates of
deposit,*® banker’s acceptances,*® and negotiable certificates of deposit.

Authorized Investments: No More than 25 Percent

There are currently 11 types of investments that the State Board of Administration is authorized to
invest in “with no more than 25 percent of any fund.”® Most of these “25-percent-authorized
investments” also must meet certain criteria. The bill changes some of these criteria and eliminates
specific authority related to one of the authorized investments.

% The Securities and Exchange Commission has never defined the term NRSRO. Instead, NRSROs are identified through the no-
action letter process. Securities and Exchange Commission, Release No. 33-8570, Definition of Nationally Recognized Statistical
3I:«;ating Organization (Apr. 19, 2005), available at http://www.sec.gov/rules/proposed/33-8570.pdf (last visited Mar. 11, 2008).

Id.

% Moody's, Long-Term Obligation Ratings, available at http://www.moodys.com/moodys/cust/AboutMoodys/AboutMoodys.aspx?
topic=rdef&subtopic=moodys%20credit%20ratings&title=Long+Term+Obligation+Ratings.htm (last visited Mar. 11, 2006; free login
required).

B g, (“Obligations rated Aaa are judged to be of the highest quality, with minimal credit risk.”)

. (“Obligations rated C are the lowest rated class of bonds and are typically in default, with little prospect for recovery of principal or
interest.”)

! d.

2 58P, Long-term issue credit ratings, available at http.//iwww2 standardandpoors.com/servlet/Satellite?pagename=sp%2FPage%
2F SiteSearchResultsPg&I=EN&r=1&b=10&search=site&vqt=%22long-term+issue-+credit+ratings%22#FixedIncome (click on “Long-
term Issue Credit Ratings” in results, last visited Mar. 11, 2006).

“ 4. (“An obligation rated ‘AAA’ has the highest rating assigned by S&P and the obligor's capacity to meet its financial commitment on
the obligation is extremely strong.”)

“1d. (* An obligation rated ‘D’ is in payment default. The ‘D’ rating category is used when payments on an obligation are not made on
the date due even if the applicable grace period has not expired, unless Standard & Poor’s believes that such payments will be made
during such grace period. The ‘D’ rating also will be used upon the filing of a bankruptcy petition or the taking of a similar action if
‘;‘)Salyzjments on an obligation are jeopardized.”)

“* The State Board of Administration approved this general legislative proposal at its meeting on December 13, 2005. Fla. State Board

of Admin., Transcript, Fla. Cabinet Meeting, Dec. 13, 2005, pp. 52-53, ltem 4. (Dec. 21, 2005).

" The State Board of Administration indicates the current credit exposure limitation is redundant under current portfolio guidelines and
is rarely used in their portfolios. The State Board of Administration also indicates that “automated compliance testing is not
anssible...due to net worth information not being available.” Fla. SBA Legislation 2006.

Id.
49 According to the State Board of Administration, “these types of securities have diminished in importance and are also rarely used in
their portfolios.” It also is another area where automated compliance testing with the deposit size requirement is difficult because this
information is not available. The State Board of Administration believes these changes better reflect credit quality and are more
effective and efficient. Fia. SBA Legislation 2006.
* Fla, Stat. § 215.47(2) (2005).
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Municipal/Political Subdivision Bonds, Notes, or Obligations. Currently, the State Board of
Administration may invest in bonds, notes, or obligations of any municipality or political subdivision or
any agency or authority of the state as long as those obligations are rated in any one of the three
highest ratings by two nationally recognized rating services.” If only one nationally recognized rating
service has rated the obligation, the rating must be in one of the two highest classifications.** This bill
lowers the required rating to “investment grade” by at least one nationally recognized statistical rating
organization. The following table illustrates the permissible investment range under current law and

under the bill:
Source Requirement S&P Moody's
Current Law | Three Highest Ratings | AAA, AA A Aaa, Aa1, Aa2
Current Law | Two Highest Ratings AAAS AA Aaa, Aa1
Bill Investment Grade AAA, AA, A BBB | Aaa, Aa1, Aa2, Aa3, A1, A2, A3, Baa1,
Baa2, Baa3

The State Board of Administration characterizes this change as a matter of consistency with the
investment grade criteria for investing in fixed-income obligations® issued by foreign governments or
political subdivisions or agencies thereof, supranational agencies, foreign corporations, or foreign
commercial entities.**

Certain Notes Secured by First Mortgages. The State Board of Administration is authorized to invest in
notes secured by first mortgages on Florida real property that are insured or guaranteed by the Federal
Housing Administration or the United States Department of Veterans Affairs.>® The bill removes the
limitation to Florida real property. According to the State Board of Administration, first mortgages
pooled in Federal Housing Administration and Department of Veterans Affairs certificates are not
pooled by the state.® As such, the State Board of Administration cannot utilize this provision unless it
is expanded.

Investments Collateralized by Certain First Mortgages. The State Board of Administration is authorized
to invest in investments that are collateralized by first mortgages covering single-family Florida
residences which meet certain criteria: do not exceed $60,000, do not exceed 80 percent of value, are
not delinquent, and are originated by a lender regulated by the state or Federal Government.’’ The
aggregate collateral furnished by the mortgage must be at least 150 percent of the aggregate
investment and the mortgages must be segregated by the lending institution.*® If one of these
mortgages becomes more than three months delinquent, the lender is required to substitute a
mortgage of equal or greater value.”® Because the State Board of Administration considers these
provisions “dated, limited in scope, and redundant,”® the bill removes this specific authority. The State
Board of Administration will, however, continue to have the authority to invest in these mortgages under
another provision of this section®' which authorizes investment in other asset backed securities.?

Certain Group Annuity Contracts. The State Board of Administration is authorized to invest in group
annuity contracts of the pension investment type with insurers licensed to do business in this state

z; Fla. Stat. § 215.47(2)(a) (2005).
Id.

3 Fla. Stat. § 215.47(2)(g) (2005).

* Fla. SBA Legislation 20086.

%% Fla. Stat. § 215.47(2)(b) (2005).

% Fla. SBA Legislation 2006.

%" Fla. Stat. § 215.47(2)(c) (2005).
58 Id

59 1.

% Fla, SBA Legislation 2006.
® Fla. Stat. § 215.47(2)(k) (2005).
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provided that the amount invested with any one insurer does not exceed three percent of its assets.®
This bill removes the asset-percentage limitation and replaces it with the following requirement: rated
investment grade by at least one nationally recognized rating service. The State Board of
Administration views the “asset limitation as an attempt to impose credit limits, which are better
effectuated by using rating requirements.”* The State Board of Administration cites consistency with
the other changes in the bill and the investment grade standard for investing in fixed-income
obligations® issued by foreign governments or political subdivisions or agencies thereof, supranational
agencies, foreign corporations, or foreign commercial entities as support the investment grade level for
these investments.®

Authorized Investments: Certain Foreign Corporations or Foreign Commercial Entities

The State Board of Administration is authorized to invest no more than 20 percent of any fund in
corporate obligations and securities of any kind of a foreign corporation or a foreign commercial entity
which has its principal office located in any country other than the United States of America or its
possessions or territories.®” This authority does not include United States dollar-denominated
securities listed and traded on a United States exchange which are a part of the ordinary investment
strategy of the board.®® The bill increases the authorized percentage from 20 percent to 25 percent.

The State Board of Administration explains the necessity for this change:

“This will help avoid cross-over investments topping the current 20 percent limit. The majority of
the world's investment opportunities lie outside the United States, with many of the leading
multinational companies now being based outside the United States. International investing
expands opportunities to invest in different types of industries that might not be prevalent in the
United States. Asset classes that typically have not invested outside the United States are
beginning to expand their strategies to include Foreign Markets. As the Real Estate and
Alternative Asset Classes explore and begin to invest globally, we will easily reach our 20
percent é:geiling on international investing and possibly miss opportunities for future asset
growth.”

Authorized Investments: Selling Short

The bill authorizes the State Board of Administration to “sell short” any authorized securities and
investments:

“A short sale is generally the sale of a stock you do not own. Investors who sell short believe the
price of the stock will fall. If the price drops, you can buy the stock at the lower price and make a
profit. If the price of the stock rises and you buy it back later at the higher price, you will incur a
loss. When you sell short, your brokerage firm loans you the stock. The stock you borrow
comes from either the firm’s own inventory, the margin account of another of the firm’s clients,
or another brokerage firm. As with buying stock on margin, your brokerage firm will charge you
interest on the loan, and you are subject to the margin rules. If the stock you borrow pays a
dividend, you must pay the dividend to the person or firm making the loan.””®

The State Board of Administration defends this change:

% Fla. Stat. § 215.47(2)(e) (2005).

% Fla
% Fla
% Fla
5 Fla
% 1d.
® Fla

. SBA Legislation 2006.

. Stat. § 215.47(2)(g) (2005).
. SBA Legislation 2006.

. Stat. §215.47(5) (2005).

. SBA Legislation 2006.

"® United States Sec. and Exch. Comm., Short Sales, available at http://www.sec.gov/answers/shortsale.htm (last visited Mar. 12,

2006).
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“Current law allows the State Board of Administration to buy and sell futures contracts,”
options,’? and notional principal contracts.”® Under current law, the smallest position a long-only
portfolio can hold is zero, limiting the portfolio manager’s ability to express negative views on
stocks with small index weights. Conversely, the ability to profit from positive views by
overweighting stocks is allowed within the parameters of the manager’s investment guidelines.
The inability of long-only portfolio managers to capture the added value associated with
correctly identifying poorly performing stocks suggest that value added opportunities are not
being fully explored. Large institutional investors are beginning to implement programs that
combine a group of market-neutral equity managers to overlay equity index futures. The
objective is to outperform the passive equity index. This approach allows institutional investors
to take advantage of both long and short positions in their effort to add value over the passive
equity index. This approach has a number of benefits relative to other programs that utilize
alternative types of investments. These benefits include complete transparency, daily valuation,
higher levels of diversification and risk control, lower fees, and a simple institutional investment
structure.””

Conforming a Cross Reference

The bill also conforms a cross reference in section 1002.36(4)(e)14., Florida Statutes, relating to the
investment authority of the Board of Trustees for the Florida School of the Deaf and Blind.

C. SECTION DIRECTORY:

Section 1: Amends section 121.4501, Florida Statutes, to revise the interest rate for money
transfers between plans and to provide credit for military service of members of the
Public Employee Optional Retirement Program/FRS Investment Plan.

Section 2: Amends section 121.591, Florida Statutes, to create procedures related to invalid
distributions from the Public Employee Optional Retirement Program/FRS Investment
Plan.

Section 3: Amends section 215.47, Florida Statutes, to revises the investments that the State

Board of Administration can make without limitation and the investments authorized with
no more than 25 percent of any fund.

Section 4: Amends section 1002.36, Florida Statutes, to update a cross reference.
Section 5: Provides an effective date of July 1, 2006.
II. FISCAL ANALYSIS & ECONOMIC IMPACT STATEMENT
A. FISCAL IMPACT ON STATE GOVERNMENT:

1. Revenues:

" wA futures contract is an agreement to buy or sell a specific quantity of a commodity or financial instrument at a specified price on a
particular date in the future. Commodities include bulk goods, such as grains, metals, and foods, and financial instruments include U.S.
and foreign currencies.” United States Sec. and Exch. Comm., Commodity Futures Trading Commission, available at
http://www.sec.gov/answers/cftc.htm (last visited Mar. 12, 2006).

72 “Options are contracts giving the purchaser the right to buy or sell a security, such as stocks, at a fixed price within a specific period
of time.” United States Sec. and Exch. Comm., Options Trading, available at http://www.sec.gov/answers/options.htm (last visited Mar.

12, 2006).

% "A notional principal contract is a financial instrument that provides for the payment of amounts by one party to another at specified
intervals calculated by reference to a specified index upon a notional principal amount in exchange for specified consideration or a
promise to pay similar amounts.” Notional Principal Contracts, 26 C.F.R. § 1.446-3 (2006), available at http://ecfr.gpoaccess.gov/
cgiftitext/text-idx?c=ecfr;sid=8ddaf18a7b848e2e65251a98c9274c05;rgn=div8;view=text;node=26%3A6.0.1.1.1.0.4.16;idno=26;
cc=ecfr (last visited Mar. 12, 20086).

" Fla. SBA Legislation 20086.
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This bill may have a positive fiscal impact on the funds managed by the State Board of
Administration. The bill does not appear to create, modify, amend, or eliminate any other revenues
of state government.

2. Expenditures:

This bill does not appear to create, modify, amend, or eliminate any expenditures of state
government.

B. FISCAL IMPACT ON LOCAL GOVERNMENTS:

1. Revenues:

This bill does not appear to create, modify, amend, or eliminate any revenues of local governments.

2. Expenditures:

This bill does not appear to create, modify, amend, or eliminate any expenditures of local
government.

C. DIRECT ECONOMIC IMPACT ON PRIVATE SECTOR:

This bill may have a direct impact on the private sector through the increased investment authority
given to the State Board of Administration.

D. FISCAL COMMENTS:
None.

Ill. COMMENTS

A. CONSTITUTIONAL ISSUES:

1. Applicability of Municipality/County Mandates Provision:

This bill does not appear to require counties or municipalities to spend funds or to take an action
requiring the expenditure of funds. This bill does not appear to reduce the percentage of a state tax
shared with counties or municipalities. This bill does not appear to reduce the authority that
municipalities have to raise revenue.

2. Other:

There do not appear to be any other constitutional issues.

B. RULE-MAKING AUTHORITY:
The bill does not appear to create, modify, or eliminate rulemaking authority.

C. DRAFTING ISSUES OR OTHER COMMENTS:
None.

IV. AMENDMENTS/COMMITTEE SUBSTITUTE & COMBINED BILL CHANGES
Not applicable.
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1 A bill to be entitled

2 An act relating to state financial matters; amending s.

3 121.4501, F.S.; revising the method for calculating

4 interest on certain moneys transferred between retirement
5 accounts; providing for credit for military service of

6 members of the Public Employee Optional Retirement

7 Program; amending s. 121.591, F.S.; prescribing procedures
8 to follow if a participant in the Public Employee Optional
9 Retirement Program receives an invalid distribution;
10 amending s. 215.47, F.S.; revising standards for
11 determining eligibility of specified savings accounts,

12 certificates of deposit, time drafts, bills of exchange,
13 bonds, notes, and other instruments for investment by the
14 State Board of Administration; amending s. 1002.36, F.S.;
15 conforming a cross-reference; providing an effective date.
16

17| Be It Enacted by the Legislature of the State of Florida:
18
19 Section 1. Paragraph (c) of subsection (3) of section

20 121.4501, Florida Statutes, is amended, and subsection (22) is
21 added to that section, to read:

22 121.4501 Public Employee Optional Retirement Program.--
23 (3) ELIGIBILITY, RETIREMENT SERVICE CREDIT.--
24 (c)1l. Notwithstanding paragraph (b), each eligible employee

25| who elects to participate in the Public Employee Optional

26| Retirement Program and establishes one or more individual

27| participant accounts under the optional program may elect to

28| transfer to the optional program a sum representing the present
29| wvalue of the employee's accumulated benefit obligation under the
30| defined benefit retirement program of the Florida Retirement

31| System. Upon such transfer, all service credit previously earned
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32| under the defined benefit program of the Florida Retirement

33 System shall be nullified for purposes of entitlement to a future
34| benefit under the defined benefit program of the Florida

35| Retirement System. A participant is precluded from transferring
36| the accumulated benefit obligation balance from the defined

37| benefit program upon the expiration of the period afforded to

38| enroll in the optional program.

39 2. For purposes of this subsection, the present value of

40| the member's accumulated benefit obligation is based upon the

41} member's estimated creditable service and estimated average final
42 compensation under the defined benefit program, subject to

43 recomputation under subparagraph 3. For state employees enrclling
44| under subparagraph (4) (a)l., initial estimates will be based upon
45| creditable service and average final compensation as of midnight
46| on June 30, 2002; for district school board employees enrolling
47 under subparagraph (4) (b)l., initial estimates will be based upon
48 creditable service and average final compensation as of midnight
49| on September 30, 2002; and for local government employees

50 enrolling under subparagraph (4) (c)l., initial estimates will be
51| based upon creditable service and average final compensation as
52 of midnight on December 31, 2002. The dates respectively

53| specified above shall be construed as the "estimate date" for

54 these employees. The actuarial present value of the employee's

55| accumulated benefit obligation shall be based on the following:
56 a. The discount rate and other relevant actuarial

57| assumptions used to value the Florida Retirement System Trust

58 Fund at the time the amount to be transferred is determined,

59! consistent with the factors provided in sub-subparagraphs b. and
60 c.

6l b. A benefit commencement age, based on the member's

62 estimated creditable service as of the estimate date. The benefit
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63| commencement age shall be the younger of the following, but shall
64| not be younger than the member's age as of the estimate date:

65 (I) Age 62; or

60 (II) The age the member would attain if the member

67| completed 30 years of service with an employer, assuming the

68| member worked continuocusly from the estimate date, and

69| disregarding any vesting requirement that would otherwise apply
70| under the defined benefit program of the Florida Retirement

71 System.

72 c. For members of the Special Risk Class and for members of
73| the Special Risk Administrative Support Class entitled to retain
74 special risk normal retirement date, the benefit commencement age
75 shall be the younger of the following, but shall not be younger
76| than the member's age as of the estimate date:

77 (I) Age 55; or

78 (II) The age the member would attain if the member

79| completed 25 years of service with an employer, assuming the

80| member worked continuously from the estimate date, and

81| disregarding any vesting requirement that would otherwise apply
82| wunder the defined benefit program of the Florida Retirement

83 System.

84 d. The calculation shall disregard vesting requirements and
85! early retirement reduction factors that would otherwise apply

86| under the defined benefit retirement program.

87 3. For each participant who elects to transfer moneys from
88 the defined benefit program to his or her account in the optional
89| program, the division shall recompute the amount transferred

90| wunder subparagraph 2. not later than 60 days after the actual

91| transfer of funds based upon the participant's actual creditable
92 service and actual final average compensation as of the initial

93| date of participation in the optional program. If the recomputed
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94| amount differs from the amount transferred under subparagraph 2.
95! by $10 or more, the division shall:
96 a. Transfer, or cause to be transferred, from the Florida
97| Retirement System Trust Fund to the participant's account in the
98| optional program the excess, if any, of the recomputed amount
99| over the previously transferred amount together with interest
100 from the initial date of transfer to the date of transfer under
101} this subparagraph, based upon 8—pereent effective annual interest

102| equal to the assumed return on the actuarial investment which was

103| used in the most recent actuarial valuation of the system,

104| compounded annually.

105 b. Transfer, or cause to be transferred, from the

106| participant's account to the Florida Retirement System Trust Fund
107| the excess, if any, of the previously transferred amount over the
108| recomputed amount, together with interest from the initial date
109| of transfer to the date of transfer under this subparagraph,

110{ based upon 6 percent effective annual interest, compounded

111| annually, pro rata based on the participant's allocation plan.
112 4. As directed by the participant, the board shall transfer
113| or cause to be transferred the appropriate amounts to the

114| designated accounts. The board shall establish transfer

115| procedures by rule, but the actual transfer shall not be later
116| than 30 days after the effective date of the member's

117| participation in the optional program unless the major financial
118| markets for securities available for a transfer are seriously

119| disrupted by an unforeseen event which also causes the suspension
120| of trading on any national securities exchange in the country

121| where the securities were issued. In that event, such 30-day

122| period of time may be extended by a resclution of the trustees.
123! Transfers are not commissionable or subject to other fees and may

124! be in the form of securities or cash as determined by the state

Page 4 of 15
CODING: Words stricken are deletions; words underlined are additions.



F L ORIDA H O U 8§ E O F R EPRESENTATI V E S

PCB GO 06-29 ORIGINAL 2006

125| Dboard. Such securities shall be valued as of the date of receipt
126| 1in the participant's account.

127 5. If the board or the division receives notification from
128 the United States Internal Revenue Service that this paragraph or
129| any portion of this paragraph will cause the retirement system,
130| or a portion thereof, to be disqualified for tax purposes under
131| the Internal Revenue Code, then the portion that will cause the
132 disqualification does not apply. Upon such notice, the state

133| board and the division shall notify the presiding cofficers of the
134| Legislature.

135 (22) CREDIT FOR MILITARY SERVICE.--Creditable service of

136 any member of the Public Employee Optional Retirement Program

137 shall include military service in the Armed Forces of the United

138 States as provided in the conditions outlined in s. 121.111(1).

139 Section 2. Paragraph (a) of subsection (1) of section
140 121.591, Florida Statutes, is amended to read:
141 121.591 Benefits payable under the Public Employee Optional

142| Retirement Program of the Florida Retirement System.--Benefits
143| may not be paid under this section unless the member has

144 terminated employment as provided in s. 121.021(39) (a) or is

145| deceased and a proper application has been filed in the manner
146| prescribed by the state board or the department. The state board
147 or department, as appropriate, may cancel an application for

148 retirement benefits when the member or beneficiary fails to

149 timely provide the information and documents required by this
150 chapter and the rules of the state board and department. In

151| accordance with their respective responsibilities as provided
152 herein, the State Board of Administration and the Department of
153| Management Services shall adopt rules establishing procedures for
154 application for retirement benefits and for the cancellation of

155| such application when the required information or documents are
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156| not received. The State Board of Administration and the

157 Department of Management Services, as appropriate, are authorized
158 to cash out a de minimis account of a participant who has been
159| terminated from Florida Retirement System covered employment for
160 a minimum of 6 calendar months. A de minimis account is an

161| account containing employer contributions and accumulated

162| earnings of not more than $5,000 made under the provisions of

163| this chapter. Such cash-out must either be a complete lump-sum
164 liguidation of the account balance, subject to the provisions of
165| the Internal Revenue Code, or a lump-sum direct rollover

166| distribution paid directly to the custodian of an eligible

167 retirement plan, as defined by the Internal Revenue Code, on

168| behalf of the participant. If any financial instrument issued for
169| the payment of retirement benefits under this section is not

170| presented for payment within 180 days after the last day of the
171| month in which it was originally issued, the third-party

172 administrator or other duly authorized agent of the State Board
173| of Administration shall cancel the instrument and credit the

174 amount of the instrument to the suspense account of the Public
175| Employee Optional Retirement Program Trust Fund authorized under
176 s. 121.4501(6). Any such amounts transferred to the suspense

177 account are payable upon a proper application, not to include

178| earnings thereon, as provided in this section, within 10 years
179| after the last day of the month in which the instrument was

180| originally issued, after which time such amounts and any earnings
181| thereon shall be forfeited. Any such forfeited amounts are assets
182 of the Public Employee Optional Retirement Program Trust Fund and

183| are not subject to the provisions of chapter 717.

184 (1) NORMAL BENEFITS.--Under the Public Employee Optional
185| Retirement Program:
186 (a) Benefits in the form of vested accumulations as
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187| described in s. 121.4501(6) shall be payable under this

188 subsection in accordance with the following terms and conditions:
189 1. To the extent vested, benefits shall be payable only to
190| a participant.

191 2. Benefits shall be paid by the third-party administrator
192| or designated approved providers in accordance with the law, the
193| contracts, and any applicable board rule or policy.

194 3. To receive benefits under this subsection, the

195| participant must be terminated from all employment with all

196| Florida Retirement System employers, as provided in s.

197 121.021(39).

198 4, Benefit payments may not be made until the participant
199| has been terminated for 3 calendar months, except that the board
200| may authorize by rule for the distribution of up to 10 percent of
201| the participant's account after being terminated for 1 calendar
202| month if a participant has reached the normal retirement

203| requirements of the defined benefit plan, as provided in s.

204} 121.021(29).

205 5. If a member or former member of the Florida Retirement

206| System receives an invalid distribution from the Public Employee

207 Optional Retirement Program Trust Fund, such person shall repay

208 the full invalid distribution to the trust fund within 90 days

209| after receipt of final notification by the State Board of

210! Administration or the third-party administrator that the

211| distribution was invalid. If such person fails to repay the full

212 invalid distribution within 90 days after receipt of final

213 notification, the person may be deemed retired from the Public

214 Employee Optional Retirement Program by the state board, as
215| provided pursuant to s. 121.4501(2) (j), F.S., and shall be

216| subject to the provisions of s. 121.122. If such person is deemed

217 retired by the state board, any joint and several liability set
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218 out in s. 121.091(9) (c)2. becomes null and void, and the state

219| board, the Department of Management Services, or the employing

220 agency are not liable for gains on payroll contributions that

221| have not been deposited to the person's account in the Public

222| Employee Optional Retirement Program, pending resolution of the

223 invalid distribution. The member or former member who has been

224| deemed retired or who has been determined by the board to have

225| taken an invalid distribution may appeal the agency decision

226| through the complaint process as provided under s.
227 121.4501(9) (£)3., F.S. Invalid distribution as used in this

228 section shall mean any distribution from an account in the Public

229 Employee Optional Retirement Program that is taken in violation
230 of the provisions of this section, s. 121.091(9), or s. 121.4501.
231 Section 3. Subsections (1), (2), and (5) of section 215.47,

232 Florida Statutes, are amended, and subsection (17) is added to
233| that section, to read:

234 215.47 1Investments; authorized securities; loan of

235 securities.--Subject to the limitations and conditions of the

236| State Constitution or of the trust agreement relating to a trust
237 fund, moneys available for investments under ss. 215.44-215.53
238} may be invested as follows:

239 (1) Without limitation in:

240 (a) Bonds, notes, or other obligations of the United States
241| or those guaranteed by the United States or for which the credit
242| of the United States is pledged for the payment of the principal
243} and interest or dividends thereof.

244 (b) State bonds pledging the full faith and credit of the
245| state and revenue bonds additionally secured by the full faith
246 and credit of the state.

247 (c) Bonds of the several counties or districts in the state

248| containing a pledge of the full faith and credit of the county or
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249, district involved.

250 (d) Bonds issued or administered by the State Board of

251| Administration secured solely by a pledge of all or part of the
252! 2-cent constitutional fuel tax accruing under the provisions of
253 s. 16, Art. IX of the State Constitution of 1885, as amended, or
254 of s. 9, Art. XII of the 1968 revised State Constitution.

255 (e) Bonds issued by the State Board of Education pursuant
256 to ss. 18 and 19, Art. XII of the State Constitution of 1885, as
257 amended, or to s. 9, Art. XII of the 1968 revised State

258 Constitution, as amended.

259 (f) Bonds issued by the Florida Outdoor Recreational

260| Development Council pursuant to s. 17, Art. IX of the State

261 Constitution of 1885, as amended.

262 (g) Bonds issued by the Florida State Improvement

263| Commission, Florida Development Commission, Division of Bond

264 Finance of the Department of General Services, or Division of
265| Bond Finance of the State Board of Administration.

266 (h) Savings accounts in, or certificates of deposit of, any
267| bank, savings bank, or savings and loan association incorporated
268| under the laws of this state or organized under the laws of the
269! United States doing business and situated in this state, the

270| accounts of which are insured by the Federal Government or an

271| agency thereof and having a prime quality of the highest letter

272 and numerical ratings as provided for by at least one nationally

273| recognized statistical rating organization, im—eam—amourt—that

274 = P N = sz P B I =G PN PN N £ 1 mat otz et £ 4+ 1 EEEPNPR S A S r
OO ITC TALTTU L bJCJ_k/CJ.J.L \JL 1T S - ) WL CIT (W LI 5§ S J) URNE Hiy WPl B WP L W 39 B
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276! Administratien; provided such savings accounts and certificates
277| of deposit are secured in the manner prescribed in chapter 280.
278 (1) Notes, bonds, and other obligations of agencies of the
279| United States.
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280 (j) Commercial paper of prime quality of the highest letter
281! and numerical rating as provided for by at least one naticnally
282 recognized rating service.

283 (k) Time drafts or bills of exchange drawn on and accepted
284 by a commercial bank, otherwise known as banker's acceptances,
285| which are accepted by a member bank of the Federal Reserve System

286 and are of prime quality of the highest letter and numerical

287 ratings as provided for by at least one nationally recognized

288 statistical rating organization having—total—deposits—ofmot—tess
289 | +har—$460-—mititon.
290 (1) Negotiable certificates of deposit issued by domestic

291| or foreign financial institutions in United States dollars of

292| prime quality of the highest letter and numerical ratings as

293| provided for by at least one nationally recognized statistical

294 rating organization.

295 (m) Short-term obligations not authorized elsewhere in this
296| section to be purchased individually or in pooled accounts or

297 other collective investment funds, for the purpose of providing
298 ligquidity to any fund or portfolio.

299 (n) Securities of, or other interests in, any open-end or
300 closed-end management type investment company or investment trust
301| registered under the Investment Company Act of 1940, 15 U.S.C.
302 ss. 80a-1 et seg., as amended from time to time, provided that
303| the portfolio of such investment company or investment trust is
304 limited to obligations of the United States Government or any

305| agency or instrumentality thereof and to repurchase agreements
306| fully collateralized by such United States Government obligations
307 and provided that such investment company or investment trust

308 takes delivery of such collateral either directly or through an
309| authorized custodian.

310 (2) With no more than 25 percent of any fund in:
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342| Mortgage Corporation.

343 (d)+eyr Group annuity contracts of the pension investment
344} type with insurers licensed to do business in this state which
345 are rated investment grade by at least one nationally recognized
346 rating service;—exeept—thatamounts—invested-by the boardwith
347| any-eone—insurer shatl notexceed 3 percentof its—assets.

348 (e)+£}> Certain interests in real property and related

349| personal property, including mortgages and related instruments on
350| commercial or industrial real property, with provisions for

351| equity or income participation or with provisions for

352 convertibility to equity ownership; and interests in collective
353 investment funds. Associated expenditures for acquisition and

354| operation of assets purchased under this provision or of

355 investments in private equity or other private investment

356| partnerships or limited liability companies shall be included as
357| a part of the cost of the investment.

358 1. The title to real property acquired under this paragraph
359 shall be vested in the name of the respective fund.

360 2. For purposes of taxation of property owned by any fund,
361| the provisions of s. 196.199(2) (b) do not apply.

362 3. Real property acquired under the provisions of this

363! paragraph shall not be considered state lands or public lands and
364| property as defined in chapter 253, and the provisions of that
365 chapter do not apply to such real property.

366 (f)+er Fixed-income obligations not otherwise authorized by
367 this section issued by foreign governments or political

368 subdivisions or agencies thereof, supranational agencies, foreign
369| corporations, or foreign commercial entities, if the obligations
370 are rated investment grade by at least one nationally recognized
371 rating service.

372 (g)+r A portion of the funds available for investment
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373| pursuant to this subsection may be invested in rated or unrated
374 bonds, notes, or instruments backed by the full faith and credit
375 of the government of Israel.

376 (h)++> Obligations of agencies of the government of the
377 United States, provided such obligations have been included in
378 and authorized by the Florida Retirement System Defined Benefit
379 Plan Investment Policy Statement established in s. 215.475.

380 (i)43> United States dollar-denominated obligations issued
381| by foreign governments, or political subdivisions or agencies
382| thereof, supranational agencies, foreign corporations, or foreign
383| commercial entities.

384 (j)+Her Asset-backed securities not otherwise authorized by
385| this section.

386 (5) With no more than 25 26 percent of any fund in

387 corporate obligations and securities of any kind of a foreign
388 corporation or a foreign commercial entity having its principal
389 office located in any country other than the United States of
390| America or its possessions or territories, not including United
391| States dollar-denominated securities listed and traded on a

392| United States exchange which are a part of the ordinary

393 investment strategy of the board.

394 (17) The State Board of Administration may sell short any
395| of the securities and investments authorized under this section.
396 Section 4. Paragraph (e) of subsection (4) of section

397 1002.36, Florida Statutes, is amended to read:

398 1002.36 Florida School for the Deaf and the Blind.--

399 (4) BOARD OF TRUSTEES.--

400 (e) The board of trustees is invested with full power and

401| authority to:
402 1. Appoint a president, faculty, teachers, and other

403| employees and remove the same as in its judgment may be best and
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404 fix their compensation.

405 2. Procure professional services, such as medical, mental
406| health, architectural, and engineering.

407 3. Procure legal services without the prior written

408| approval of the Attorney General.

409 4. Determine eligibility of students and procedure for
410| admission.

411 5. Provide for the students of the schcool necessary

412 bedding, clothing, food, and medical attendance and such other
413| things as may be proper for the health and comfort cf the

414 students without cost to their parents, except that the board of
415| trustees may set tuition and other fees for nonresidents.

416 6. Provide for the proper keeping of accounts and records

417] and for budgeting of funds.

418 7. Enter into contracts.

419 8. Sue and be sued.

420 9. Secure public liability insurance.

421 10. Do and perform every other matter or thing requisite to

422 the proper management, maintenance, support, and control of the
423 school at the highest efficiency economically possible, the board
424 of trustees taking into consideration the purposes of the

425| establishment.

426 11. Receive gifts, donations, and bequests of money or

427| property, real or personal, tangible or intangible, from any

428 person, firm, corporation, or other legal entity. However, the
429| board of trustees may not obligate the state to any expenditure
430{ or policy that is not specifically authorized by law. If the bill
431 of sale, will, trust indenture, deed, or other legal conveyance
432 specifies terms and conditions concerning the use of such money
433| or property, the board of trustees shall observe such terms and

434 conditions.
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435 12. Deposit outside the State Treasury such moneys as are
436| received as gifts, donations, or bequests and may disburse and
437 expend such moneys, upon its own warrant, for the use and benefit
438| of the Florida School for the Deaf and the Blind and its

439 students, as the board of trustees deems to be in the best

440 interest of the school and its students. Such money or property
4471 shall not constitute or be considered a part of any legislative
442| appropriation, and such money shall not be used to compensate any
443| person for engaging in lobbying activities before the House of
444 Representatives or Senate or any committee thereof.

445 13. Sell or convey by bill of sale, deed, or other legal
446| instrument any property, real or personal, received as a gift,
447| donation, or bequest, upon such terms and conditions as the board
448| of trustees deems to be in the best interest of the school and
449| 1its students.

450 14. Invest such moneys in securities enumerated under s.
451 215.47 (1), (2) (¢c) +&2+, (3), (4), and (9), and in The Common
452 Fund, an Investment Management Fund exclusively for nonprofit

453 educational institutions.

454 Section 5. This act shall take effect July 1, 2006.
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HOUSE OF REPRESENTATIVES STAFF ANALYSIS

BILL #: PCB GO 06-30 Public Records/State Board of Administration
SPONSOR(S): Governmental Operations Committee
TIED BILLS: IDEN./SIM. BILLS: SB 1308
REFERENCE ACTION ANALYST STAFF DIREGTIOR
/r)
Orig. Comm.: Governmental Operations Committee Mitchell @/ Williamson f
1)
2)
3)
4)
5)

SUMMARY ANALYSIS

This proposed committee bill is being considered by the Governmental Operations Committee pursuant to
House Rule 7.9. The bill contains a public records exemption sought by the State Board of Administration for
certain information related to alternative investments:

» Defines proprietary confidential business information and specifically excludes certain information from this
definition.

» Creates an exemption from the constitutional and statutory public records requirements for proprietary
confidential business information held by the State Board of Administration regarding alternative
investments for 10 years.

* Provides access to inspect or copy a particular public record if requested and if a proprietor fails to verify
certain required information through a written declaration.

= Permits any person to petition the appropriate court in Leon County, Florida, for the public release of any
record made confidential and exempt by the bill.

The bill contains a public necessity statement.

This bill does not appear to create, modify, or eliminate rulemaking authority.

This bill does not appear to have a fiscal impact on local governments. The bill does not appear to have an
impact on state government revenues, but may have a minimal fiscal impact on the expenditures of state

government for implementation.

This bill requires passage by a two-thirds vote of each house.

This document does not reflect the intent or official position of the bill sponsor or House of Representatives.
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FULL ANALYSIS

. SUBSTANTIVE ANALYSIS
A. HOUSE PRINCIPLES ANALYSIS:
Provide limited government — The bill decreases access to public records.

B. EFFECT OF PROPOSED CHANGES:
Background on Alternative Investments

The State Board of Administration exists pursuant to article 1V, section 4(e) of the Florida Constitution.
It is composed of the governor, as chair, the chief financial officer, and the attorney general. The SBA
is charged with investing all the funds in the System Trust Fund of the Florida Retirement System as
well as other funds' such as the Public Employee Optional Retirement Program Trust Fund, the Florida
Hurricane Catastrophe Trust Fund, the Lawton Chiles Endowment Fund, and the Local Government
Surplus Funds Trust Fund.? For fiscal year 2003-2004, the net asset value of all funds managed by the
SBA was $134.2 billion.® The System Trust Fund of the Florida Retirement System comprises 76
percent of these assets.*

Section 215.44, Florida Statutes, sets forth the powers and duties of the SBA in relation to the
investment of trust funds. Among the powers granted to the SBA is the authority to make purchases,
sales, exchanges, and reinvestments for the System Trust Fund.® The SBA is charged to ensure that
investments are handled in the best interests of the state,® but also to have an appropriately diversified
portfolio which maximizes financial return consistent with the risks incumbent in each investment.

As part of its best interests, maximization, and diversification actions, the SBA, invests in multiple asset
classes: domestic equities (U.S. stocks), global equities (U.S. and non-U.S. stocks), international
equities (non-U.S. stocks), fixed income (bonds), real estate (including direct-owned properties and real
estate investment trusts), and cash/cash equivalents (short-term instruments).” The SBA also invests
in an “alternative investment” asset class which “is composed principally of private equity investments
through limited partnerships and captive (exclusive) arrangements” with resulting portfolio investments
being “predominantly equity investments in domestic companies.” In other words, the alternative
investments class generally consists of private equity funds, venture capital funds, distress debt funds,
and hedge funds.®

The Total Fund Investment Plan approved by the Board of Trustees provides a target of five percent for
the alternative investments assets class with a range from one percent to eight percent.’® The actual
investment for the System Trust Fund has been approximately 3.27 percent over the last four years:"

' Fla. Stat. § 215.44(1) (2005).
2 F|a. State Board of Adm., 2003-2004 Inv. Rep. (2004) at 3, available at http://www.sbafla.com/pdf/investment/annual/2004/SBA-
?IR.pdf (last visited Feb. 20, 2006).

Id.
“1d.
: Fla. Stat. § 215.44(2)(a) (2005).

Id.
7 Fla. State Board of Adm., 2003-2004 Investment Rep., at 14.
®1d. at 15.
® Fla. State Board of Adm., Summary of SBA Public Records Exemption Proposal (Dec. 1, 2005), at 1.
10 Fla. State Board of Adm., Fla. Ret. Sys. Total Fund Inv. Plan (As Approved by the Trustees Aug. 12, 2003), at 5, available at
http://www.sbafla.com/pdf/funds/FRSDB_TFIP_2003_07_01.pdf (last visited Feb. 20, 2006)
" Fla. State Board of Adm., FRS DB Assets by Type, available at
http://www.sbafla,com/popup.aspx?image=images\WebCharts\FRSDB_assets_by_type.gif (last visited Feb. 20, 2006); Fla. State Board
of Adm., Alternative Investment Information for FRS DB Plan, available at

http:/Awww.sbafla.com/funds_detail.aspx?parent=1&section=8&type=ai#3 (last visited Feb. 20, 2006).
STORAGE NAME: pcb30.GO.doc PAGE: 2
DATE: 3/13/2006



2002 003 004 2005

Alternative Investments ($/millions) 2,822 3,326 3,410 3,581
Net Contributions ($/millions) (135) 445 (225) (270)
Market Gain (Loss) ($/millions) (145) 59 309 440
Total Market Value ($/millions) 86,166 96,490 106,752 114,122
Percent Alternative investments 3.28 3.45 3.19 3.14

In order to make alternative investments, the SBA engages private equity managers:

Only 30% of all private equity partnerships have been able to produce the SBA-required
premium over public market returns which justify incurring the risks associated with these
investments. The top of these private equity managers have generated sizable premiums over
the public markets (19.4% and 29.7%) because of substantial information advantages. The
information advantages of these private equity managers include confidential business
information and trade secrets."

Some of this information may become a public record which must be open to inspection and copying®™
unless exempt or confidential and exempt."

Access to Public Records

Access to the public records of any public body is a right provided by Article 1, section 24(a) of the
Florida Constitution:

Every person has the right to inspect or copy any public record made or received in connection
with the official business of any public body, officer, or employee of the state, or persons acting
on their behalf, except with respect to records exempted pursuant to this section or specifically
made confidential by this Constitution

Section 119.07(1), Florida Statutes, provides further implementation of this right:
Every person who has custody of a public record shall permit the record to be inspected and
copied by any person desiring to do so, at any reasonable time, under reasonable conditions,

and under supervision by the custodian of the public records. '

Requirements for Public Records Exemptions

The Legislature may limit the right of the public to inspect or copy any public record by creating an
exemption by general law. This general law must “state with specificity the public necessity justifying
the exemption” and be “no broader than necessary to accomplish the stated purpose of the law.” The
Legislature has created numerous public records exemptions.

Relevant Public Records Exemptions: State Board of Administration

'2 Fla. State Board of Adm., Summary of SBA Public Records Exemption Proposal (Dec. 1, 2005).

® Fla, Stat. § 119.07(1) (2005).

4 There is a difference between information and records that the Legislature has designated exempt from public disclosure and those
the Legislature has deemed confidential and exempt. Information and records classified exempt from public disclosure are permitted to
be disclosed under certain circumstances. See City of Riviera Beach v. Barfield, 642 So. 2d 1135 (Fla. 4th DCA 1994); Williams v. City
of Minneola, 575 So. 2d 687 (Fla. 5th DCA 1991). If the Legislature designates certain information and records confidential and exempt
from public disclosure, such information and records may not be released by the records custodian to anyone other than the persons or
entities specifically designated in the statutory exemption. See Attorney General Opinion 85-62, Aug. 1, 1985.

' Fla. Stat. § 119.07(1)(a) (2005).
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Some public records of the State Board of Administration are currently confidential and exempt:

» Records relating to acquiring, hypothecating, or disposing of real property or related personal
property or mortgage interests in same, as well as interest in collectlve real estate investment
funds, publicly traded securities, or private placement investments; ’

= Reports and documents relating to value, offers counteroffers, or negotiations until closing is
complete and all funds have been disbursed;"

» Reports and documents relating to tenants, leases, contracts, rent rolls, and negotiations in
progress until the executive director determines that releasing such information would not be
detrimental to the interests of the board and would not cause a conflict with the fiduciary
responsibilities of the State Board of Administration;'

= Records relating to investments made by the board pursuant to its constitutional and statutory
investment duties and responsibilities until 30 days after completion of an investment transaction; '
and

» Information concerning service provider fees may be maintained until six months after negotiations
relating to such fees have been terminated.?

A New Public Records Exemption for the State Board of Administration

This proposed committee bill is being considered by the Governmental Operations Committee pursuant
to House Rule 7.9. The bill contains a public records exemption sought by the State Board of
Administration for certain information related to alternative investments.

Public Records Exemption for Alternative Investments: Definitions

The bill provides definitions for a new public records exemption for the State Board of Administration.

The bill defines an alternative investment as “an investment...in a private equity fund, venture fund,
hedge fund, or distress fund or a direct investment in a portfolio company through an investment
manager.”

The bill also defines “proprietary confidential business information™ as information which has been
designated by a proprietor as meeting all three of the following criteria:

Proprietary Confidential Business Elements of the Criteria

information Criteria

1. Owned or controlled by a A proprietor is defined as “an alternative investment vehicle,
proprietor. a portfolio company in which the aiternative investment

vehicle is invested, or an outside consultant, including the
respective authorized officers, employees, agents, or
successors in interest, which controls or owns information
provided to the State Board of Administration.”

'® Fla. Stat. § 215.44(8)(a) (2005).
.
18/
19 »*Fla. Stat. § 215.44(8)(b) (2005).
2 g,
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2. Intended to be and is treated by
the proprietor as private.

The disclosure of this information must harm the business
operations of the proprietor. The information must not have
been intentionally disclosed by the proprietor unless pursuant
to a private agreement that provides that the information will
not be released to the public except as required by law or
legal process or pursuant to law or an order of a court or
administrative body;

3. Relates to any of the designated
areas.

These designated areas include:
- Trade secrets

- Information provided to the State Board of Administration
regarding a prospective investment in a private equity
fund, venture fund, hedge fund, distress fund, or portfolio
company which is proprietary to the provider of the
information.

- Financial statements and auditor reports of an alternative
investment vehicle.

- Meeting materials of an alternative investment vehicle
relating to financial, operating, or marketing information of
the alternative investment vehicle.

- Information regarding the portfolio positions in which the
alternative investment vehicles invest.

- Capital call and distribution notices to investors of an
alternative investment vehicle.

- Alternative investment agreements and related records.
- Information concerning investors, other than the State

Board of Administration, in an alternative investment
vehicle.

The bill also defines what information does not meet the definition of proprietary confidential business
information and which would continue to be available as a public record:

1. The name, address, and vintage year of an alternative investment vehicle and the identity of the
principals involved in the management of the alternative investment vehicle.

2. The dollar amount of the commitment made by the State Board of Administration to each
alternative investment vehicle since inception.

3. The dollar amount and date of cash contributions made by the State Board of Administration to
each alternative investment vehicle since inception.

4. The dollar amount, on a fiscal-year-end basis, of cash distributions received by the State Board
of Administration from each alternative investment vehicle.
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5. The dollar amount, on a fiscal-year-end basis, of cash distributions received by the State Board
of Administration plus the remaining value of alternative-vehicle assets that are attributable to
the State Board of Administration's investment in each alternative investment vehicle.

6. The net internal rate of return of each alternative investment vehicle since inception.

7. The investment multiple of each alternative investment vehicle since inception.

8. The dollar amount of the total management fees and costs paid on an annual fiscal-year-end
basis by the State Board of Administration to each alternative investment vehicle.

9. The dollar amount of cash profit received by the State Board of Administration from each
alternative investment vehicle on a fiscal-year-end basis.

The bill alzsao provides definitions for alternative investment vehicle,?' portfolio company,? and portfolio
positions.

Public Records Exemption for Alternative Investments: Operation

The bill makes proprietary confidential business information held by the State Board of Administration
confidential and exempt from section 119.07(1), Florida Statutes, and article |, section 24(a) of the
Florida Constitution for 10 years after the termination of the alternative investment.

The bill, however, permits access to inspect or copy a particular record under the provisions of section
119.07, Florida Statutes, if a proprietor, within a reasonable period of time after the request is made,
fails to verify through a written declaration pursuant to section 92.525, Florida Statutes, that a particular
records contains the following information:

1. Proprietary confidential business information and the specific location of that proprietary
confidential business information within the record submitted to the State Board of
Administration;

2. Information which is a trade secret as defined in s. 688.002;

3. Information that is intended to be and is treated by the proprietor as private, is the subject of
efforts of the proprietor to maintain its privacy, and is not readily ascertainable or publicly
available from any other source; and

4. Information which would harm the business operations of the proprietor if disclosed to the
public.

Public Records Exemption for Alternative Investments: Petition for Public Release

Any person may petition a court of competent jurisdiction in Leon County, Florida for an order for the
public release of those portions of any record made confidential and exempt by operation of this bill.
The petition must be served, along with any other initial pleadings, on the SBA and on the proprietor of
the information sought to be released, if the proprietor can be determined through diligent inquiry.

2 Fla, HPCB GO 01-30, §1 (2005) (defined as “the limited partnership, limited liability company, or similar legal structure or investment
manager through which the State Board of Administration invests in a portfolio company”).

2 Fla. HPCB GO 01-30, §1 (2005) (defined as “a corporation or other issuer, any of whose securities are owned by an alternative
investment vehicle or the State Board of Administration and any subsidiary of such corporation or other issuer”).

2 Fla, HPCB GO 01-30, §1 (2005) (defined as “individual investments in portfolio companies which are made by the alternative investment
vehicles, including information or specific investment terms associated with any portfolio company investment”).

STORAGE NAME: pcb30.GO.doc PAGE: 6

DATE: 3/13/2006



The bill requires the court to make three findings in any order for the release of a public record: (1) that
the record or portion thereof is not a trade secret as defined in section 688.002, Florida Statutes; (2)
that a compelling public interest is served by the release of the record or portions thereof which exceed
the public necessity for maintaining the confidentiality of such record; and (3) that the release of the
record will not cause damage to or adversely affect the interests of the proprietor of the released
information, other private persons or business entities, the State Board of Administration, or any trust
fund, the assets of which are invested by the State Board of Administration.

Public Records Exemption for Alternative investments: Open Government Sunset Review Act

Section 119.15, Florida Statutes, requires the review and repeal or reenactment of any exemption from
section 24, article | of the Florida Constitution and section 119.07(1), Florida Statutes, in the fifth year
after the enactment of a new exemption. Unless the Legislature acts to reenact the newly created
exemption, it is repealed on October 2™ of the fifth year. The bill recognizes this required review and
provides for repeal on October 2, 2011, unless reviewed and saved from repeal through reenactment
by the Legislature.

Public Records Exemption for Alternative Investments: Public Necessity Statement

This bill provides a public necessity statement to comport with the requirements of article 1, section
24(c) of the Florida Constitution.

C. SECTION DIRECTORY:

Section 1: Creates paragraph (c) of subsection 8 of section 215.44, Florida Statutes, to create a
public records exemption for certain investment information held by the State Board of
Administration.

Section 2: Sets forth the public necessity statement for the exemption.
Section 3: Provides an effective date of October 1, 2006.
il. FISCAL ANALYSIS & ECONOMIC IMPACT STATEMENT
A. FISCAL IMPACT ON STATE GOVERNMENT:

1. Revenues:

This bill does not appear to create, modify, amend, or eliminate any revenues of state government.

2. Expenditures:

The bill likely could create a fiscal impact on the State Board of Administration because staff
responsible for complying with public records requests will require training relating to the newly
created public records exemption. In addition, the State Board of Administration could incur costs
associated with redacting the confidential and exempt information prior to releasing a record.

B. FISCAL IMPACT ON LOCAL GOVERNMENTS:

1. Revenues:

This bill does not appear to create, modify, amend, or eliminate any revenues of local governments.

2. Expenditures:
This bill does not appear to create, modify, amend, or eliminate any expenditures of local
government.
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C. DIRECT ECONOMIC IMPACT ON PRIVATE SECTOR:
This bill does not appear to have a direct economic impact on the private sector.

D. FISCAL COMMENTS:
None.

Ill. COMMENTS

A. CONSTITUTIONAL ISSUES:

1. Applicability of Municipality/County Mandates Provision:

This bill does not appear to require counties or municipalities to spend funds or to take an action
requiring the expenditure of funds. This bill does not appear to reduce the percentage of a state tax
shared with counties or municipalities. This bill does not appear to reduce the authority that
municipalities have to raise revenue.

2. Other:

Article 1, section 24(c) of the Florida Constitution contains three requirements for any general law
creating an exemption to the constitutional right to inspect or copy any public record made or
received in connection with the official business of any public body, officer, or employee of the state,
or persons acting on their behalf: (1) passed by a two-third votes of each house, (2) state with
specificity the public necessity justifying the exemption, and (3) be no broader than necessary to
accomplish the stated purpose of the law. As such, the bill requires a two-thirds vote for passage.
The adequacy of the public necessity statement and whether the bill is broader than necessary are
ultimately matters of judicial interpretation.

B. RULE-MAKING AUTHORITY:

The bill does not appear to create, modify, or eliminate rulemaking authority.

C. DRAFTING ISSUES OR OTHER COMMENTS:

None.

IV. AMENDMENTS/COMMITTEE SUBSTITUTE & COMBINED BILL CHANGES
Not applicable.
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FLORI DA H O U S E O F R EPRESENTATI VE S

PCB GO 06-30 2006
1 A bill to be entitled
2 An act relating to public records exemption for
3 alternative investments; amending s. 215.44, F.S.;
4 providing definitions; defining "proprietary confidential
5 business information" and specifying information which
6 does not constitute proprietary confidential business
7 information; creating an exemption from public records
8 requirements for proprietary confidential business
9 information held by the State Board of Administration
10 regarding alternative investments; providing for limited
11 duration of the exemption; authorizing the State Board of
12 Administration to use such information in judicial or
13 administrative proceedings under specified circumstances;
14 providing for retroactive application of the exemption;
15 authorizing a proprietor of a record to certify the record
16 as proprietary confidential business information;
17 providing procedures and requirements with respect
18 thereto; authorizing a court to order the release of
19 portions of confidential and exempt records upon making
20 certain findings; providing for future review and repeal;
21 providing a statement of public necessity; providing an
22 effective date.
23
24! Be It Enacted by the Legislature of the State of Florida:
25
26 Section 1. Paragraph (c) is added to subsection (8) of
27 section 215.44, Florida Statutes, to read:
28 215.44 Board of Administration; powers and duties in
29| relation to investment of trust funds.--
30 (8)
31 {(c)l. As used in this paragraph, the term:
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32 a. "Alternative investment" means an investment by the

33 State Board of Administration in a private equity fund, venture

34 fund, hedge fund, or distress fund or a direct investment in a

35| portfolio company through an investment manager.

36 b. "Alternative i1nvestment vehicle" means the limited

37| partnership, limited liability company, or similar legal

38 structure or investment manager through which the State Board of

39| Administration invests in a portfolio company.

40 c. "Portfolio company"” means a corporation or other issuer,

41 any of whose securities are owned by an alternative investment

42| vehicle or the State Board of Administration and any subsidiary

43 of such corporation or other issuer.

44 d. "Portfolio positions"” means individual investments in

45| portfolio companies which are made by the alternative investment

46| vehicles, including information or specific investment terms

47 associated with any portfolio company investment.

43 e. "Proprietor" means an alternative investment vehicle, a

49| portfolio company in which the alternative investment vehicle is

50 invested, or an outside consultant, including the respective

51 authorized officers, employees, agents, or successors in

52 interest, which controcls or owns information provided to the

53 State Board of Administration.

54 f. "Proprietary confidential business information" means

55 information that has been designated by the proprietor when

56| provided to the state board as information that is owned or

57 controlled by a proprietor; that is intended to be and is treated

58| by the proprietor as private, the disclosure of which would harm

59 the business operations of the proprietor and has not been

60 intentionally disclosed by the proprietor unless pursuant to a

61| private agreement that provides that the information will not be

62 released to the public except as required by law or legal
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63 process, or pursuant to law or an order of a court or

64| administrative body; and that concerns:

65 (I) Trade secrets as defined in s. 688.002.

66 (I1) Information provided to the State Board of

67| Administration regarding a prospective investment in a private

68 equity fund, venture fund, hedge fund, distress fund, or

69| portfolio company which is proprietary to the provider of the

70 information.

71 (ITII) Financial statements and auditor reports of an

72 alternative investment vehicle.

73 (IV) Meeting materials of an alternative investment vehicle

74| relating to financial, operating, or marketing information of the

75 alternative investment vehicle.

76 (V) Information regarding the portfolio positions in which

77 the alternative investment vehicles invest.

78 (VI) Capital call and distribution notices to investors of

79 an alternative investment wvehicle.

80 (VII) Alternative investment agreements and related

81 records.

82 (VIII) Information concerning investors, other than the

83 State Board of Administration, in an alternative investment

84 vehicle.

85 g. "Proprietary confidential business information" does not

86 include:

87 (I} The name, address, and vintage year of an alternative

88 investment vehicle and the identity of the principals involved in

89| the management of the alternative investment vehicle.

S0 (IT) The deollar amount of the commitment made by the State

91 Board of Administration to each alternative investment vehicle

92 since inception.

93 (ITI) The dollar amount and date of cash contributions made
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94! by the State Board of Administration to each alternative

95 investment vehicle since inception.

86 (IV) The dollar amount, on a fiscal-year-end basis, of cash

97 distributions received by the State Board of Administration from

98 each alternative investment vehicle.

99 (V) The dollar amount, on a fiscal-year-end basis, of cash

100| distributions received by the State Board of Administration plus

101| the remaining value of alternative-vehicle assets that are

102 attributable to the State Board of Administration's investment in

103 each alternative investment vehicle.

104 (VI) The net internal rate of return of each alternative

105 investment vehicle since inception.

106 (VII) The investment multiple of each alternative

107 investment vehicle since inception.

108 (VIII) The dollar amount of the total management fees and

109| costs paid on an annual fiscal-year—-end basis by the State Board

110 of Administration to each alternative investment vehicle.

111 (IX) The dollar amount of cash profit received by the State

112 Board of Administration from each alternative investment vehicle

113| on a fiscal-year-end basis.

114 2. Proprietary confidential business information held by

115| the State Board of Administration regarding alternative

116 investments is confidential and exempt from s. 119.07(1) and s.

117 24(a), Art. I of the State Constitution for 10 years after the

118 termination of the alternative investment.

119 3. Notwithstanding the provisions of subparagraph 2.,

120 access to inspect or copy a particular record under s. 119.07

121 shall be granted if a proprietor fails, within a reasonable

122| period of time after the request islmade, to verify through a

123| written declaration and as provided in s. 82.525 that the

124| particular record contains the following information:
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125 a. Proprietary confidential business information and the

126 specific location of that proprietary confidential business

127 information within the record submitted to the State Board of

128 Administration;

129 b. Information which is a trade secret as defined in s.

130 688.002;

131 c. Information that is intended to be and is treated by the

132| proprietor as private, is the subject of efforts of the

133| proprietor to maintain its privacy, and is not readily

134 ascertainable or publicly available from any other source; and

135 d. Information which would harm the business operations of

136| the proprietor if disclosed to the public.

137 4. Any person may petition a court of competent

138| Jurisdiction for an order for the public release of those

139| portions of any record made confidential and exempt by

140 subparagraph 2. Any action under this subparagraph must be

141| brought in Leon County, Florida, and the petition or other

142| initial pleading shall be served on the State Board of

143| Administration and, if determinable upon diligent inquiry, on the

144| proprietor of the information sought to be released. In any order

145| for the public release of a record under this subparagraph, the

146 court shall make a finding that the record or portion thereof is

147 not a trade secret as defined in s. 688.002, that a compelling

148| public interest is served by the release of the record or

149 portions thereof which exceed the public necessity for

150| maintaining the confidentiality of such record, and that the

151 release of the record will not cause damage to or adversely

152| affect the interests of the proprietor of the released

153| information, other private persons or business entities, the

154 State Board of Administration, or any trust fund, the assets of

155| which are invested by the State Board of Administration.
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156 5. This paragraph is subject to the Open Government Sunset

157 Review Act in accordance with s. 119.15 and shall stand repealed

158 on October 2, 2011, unless reviewed and saved from repeal through

159| reenactment by the Legislature.

160 Section 2. The Legislature finds that it is a public

161| necessity that proprietary confidential business information held

162| by the State Board of Administration regarding alternative

163 investments be held confidential and exempt from s. 119.07(1),

164 Florida Statutes, and s. 24(a), Art. I of the State Constitution

165 for 10 years after the termination of the alternative investment.

166| Disclosing proprietary confidential business information,

167 including trade secrets as defined in s. 688.002, Florida

168 Statutes, used in determining how private equity investments are

169| made or managed by private partnerships investing assets on

170| behalf of the State Board of Administration would negatively

171 affect the business interests of private partnerships that rely

172| heavily on their information advantage to generate investment

173 returns, and competitor partnerships could gain an unfair

174 competitive advantage if provided access to such information.

175! Maintaining the information advantage of highly skilled private

176| equity investment managers is necessary in order for the State

177 Board of Administration to generate an adequate return from its

178 assets committed to this high-risk segment of the market, since

179| only those managers having a strong information advantage have

180 generated adequate risk-adjusted returns. Research shows that 60

181| percent of all private equity partnerships have delivered a

182| return less than that of the lower-risk public markets. Only 30

183| percent of all private equity partnerships have been able to

184| produce the State Board of Administration's required premium over

185| public-market returns to justify incurring the risks associated

186| with these investments. The ninth and tenth deciles of private
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187 equity managers are those having a substantial information

188| advantage and they have generated sizable premiums over the

189 public markets, with net returns of 19.4 percent and 29.7

190| percent, respectively. The Legislature finds that the exemption

191 of proprietary confidential business information used in or

192 implying how private equity investments are made or managed is

193| necessary for the effective and efficient administration of the

194| State Board of Administration's asset-management program. Assets

195| of the Florida Retirement System must grow rapidly in order to

196| keep pace with growth in the system's liabilities and to manage

197 the costs of employer contributions. In order to meet its

198 investment objectives, the State Board of Administration must

199| invest in diversified asset types, including high-return, high-

200| risk private equity partnerships. Those partnerships that have

201| and are able to maintain a substantial information advantage over

202| their competitors are likely to provide an adeguate return. The

203| release of proprietary confidential business information,

204 including trade secrets, revealing how private equity investments

205 are made or managed could result in inadequate returns and

206| ultimately frustrate attainment of the investment objective of

207| the State Board of Administration, subsequently increasing

208 contribution costs for employers in the Florida Retirement System

209| and lowering the system's funded ratio. It is the Legislature's

210 intent to allow the public access to sufficient information in

211| order to be informed regarding the alternative investments of the

212| State Board of Administration and to balance the public's right

213| to information against the right of private business entities to

214| Dbe protected from harmful disclosure of confidential and exempt

215! proprietary confidential business information, the disclosure of

216| which would injure them in the marketplace, impair the ability of

217 the State BRoard of Administration to invest in the best
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218| performing alternative investment vehicles, and diminish

219| investment earnings in the Florida Retirement System Trust Fund.

220! It is also the Legislature's intent to establish consistency with

221 regard to the classification of information relating to

222 alternative investments by the State Board of Administration as

223| either confidential or suitable for public disclosure. In finding

224! that the public records exemption created by this act is a public

225| necessity, the Legislature finds that the public and private harm

226| 1in disclosing proprietary confidential business information

227| relating to alternative investments by the State Board of

228| Administration significantly outweighs any public benefit derived

229| from disclosure; that the exemption created by this act will

230 enhance the ability of the State Board of Administration to

231| fulfill its duties as an investment fiduciary by making it more

232| effective and competitive in the marketplace as an investor that

233| 1s able to gain access to the best alternative investment

234| wvehicles; and that the public's ability to be informed regarding

235| the alternative investments made by the State Board of

236| Administration is preserved by the disclosure of information

237| excepted from the created exemption.

238 Section 3. This act shall take effect October 1, 2006.
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SUMMARY ANALYSIS

The bill creates the Council on Efficient Government within the Department of Management Services. The
council is an advisory body that reviews and consults on outsourcing projects initiated by state agencies.
Cabinet agencies are exempt from these requirements.

The bill creates outsourcing categories based on project cost and creates business case requirements for each
category. The bill identifies specific criteria that must be addressed in each business case and specific criteria
that an agency must include in any contract to outsource.

The bill grants rulemaking authority to DMS to train certified contract negotiators. These negotiators are
required for larger project categories. At the highest level, negotiators must be trained by the Project
Management Institute.

The bill abolishes the State Council on Competitive Government, created by s. 14.203, F.S.

The bill provides DMS with $1.75 million in additional recurring funding in 2006-2007. The Council receives
$1.25 million to create 10 full-time equivalent positions, and $500,000 is earmarked towards training state
employees in negotiation skills.

This document does not reflect the intent or official position of the bill sponsor or House of Representatives.
STORAGE NAME: pcb34.G0O.doc
DATE: 3/6/2006



FULL ANALYSIS

. SUBSTANTIVE ANALYSIS
A. HOUSE PRINCIPLES ANALYSIS:

Provide limited government — The bill creates 10 full-time equivalent positions at the Department of
Management Services and grants the department additional rulemaking authority to train and certify
contract negotiators. The bill creates business case requirements for certain categories of outsourced
service contracts.

B. EFFECT OF PROPOSED CHANGES:

Present situation

Since the 1950’s, Florida has statutorily required competitive bidding in state procurement.” Through
the years, the Legislature has amended the requirements numerous times with control over the
procurement process passing from the State Purchasing Commission to the Department of General
Services, now known as the Department of Management Services (DMS).2

Currently, Part | of Chapter 287, F.S., sets forth the requirements for the procurement of commodities
and contractual services by state agencies. The law directs DMS, as the centralized authority, to
oversee the implementation of competitive bidding requirements and to create uniform rules for
procurement. The purchasing process also is partly decentralized. Except in the cases where state
term contracts exist, agencies may buy commodities and contractual services themselves.®

As the state has increasingly shifted to external provision of services,! it has occasionally experienced
challenges in ensuring that the desired results are achieved. Recent studies and audits have
suggested that the state’s procurement of large, complex initiatives could be improved:

e In June 2003, the Governor’s Chief Inspector General released an audit report entitled “A Road
Map to Excellence in Contracting.”® It found problems with procurement, particularly with
performance monitoring, procurement methodologies, and contract writing. The report suggested a
variety of solutions, including revising Ch. 287, F.S., improving leadership by the DMS, instating a
negotiation training program, and facilitating interagency communication among procurement staff.

e In January 2004, the Office of Program Policy Analysis and Government Accountabnllty (OPPAGA)
released a report entitled “The Legislature Could Strengthen State's Privatization® Accountability
Requirements.”” OPPAGA concurred with the Chief Inspector General’s June 2003 findings and
suggested Legislative actions including mandating the use of business cases, strengthening
requirements for performance contracting, and strengthening oversight of agency privatization
initiatives.

e Various reports by the Auditor General have identified problems. For example:

» |n the MyFloridaAlliance initiative of the State Technology Office (STO) involving
outsourcing multiple functions, the STO had not conducted full feasibility studies, cost
analyses, or risk assessments to determine if the outsourcing of these functions would

' See generally Ch. 287, F.S.

2 Relatively recent substantial changes include Ch. 82-196, L.O.F. (submitting contractual services to competition requirements), Ch.
92279, L.O.F. (creating the Department of Management Services from the previous Department of General Services and Department
of Administration), and Ch. 2002-207, L.O.F (introducing Invitation to Negotiate language and procedures).

* Section 287.056, F.S.

4 The last-available data from the Center for Efficient Government documented at least 138 outsourcing projects undertaken between
January 1999 and June 2004.

5 Available online here: http://www.myflorida.com/eog/inspector_general/reports.html.

® OPPAGA uses “privatization” as a generic term encompassing such techniques and activities as contracting out, outsourcing, and
public-private partnerships.

’ Available online here: http://www.oppaga.state.fl.us/reports/pdf/0402rpt.pdf.
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provide the best value to the state. Additionally, the information provided in the solicitation
documents did not provide sufficient detail about STO operations, services, and needs to
allow for a responsible vendor to adequately respond to the listed key initiatives. The
contracts with Accenture and BearingPoint lacked certain provisions to adequately protect
state resources.® The STO subsequently cancelled the contracts.

» |In DMS’s procurement of the MyFloridaMarketplace e-procurement system, the department
planning process did not include timely completion of a cost-benefit or risk analysis.’

» |n the Department of Business and Professional Regulation’s On-line Licensing and Call
Center Services procurement, the department did not perform a feasibility study for the
procurement’s Application Management Services component.’® Additionally, the contract,
which is funded through a shared-savings model, failed to provide specifics about how to
define and share savings."

¢ The Inspector General of DMS has identified similar problems regarding correctional privatization.
In its 2005 internal audit, '? the DMS Inspector General identified serious deficiencies including:

= Failure to enforce contract provisions.

= Allowing vendors to waive contract requirements without similarly adjusting payments to
vendors.

= Making over $1 million in overpayments and failing to attempt to recover such losses, after
discovering them.

= Artificially inflating per-diem rates and maintenance costs, resulting in hundreds of
thousands of dollars in additional unnecessary and unbudgeted payments.

Previous Initiatives to Improve Outsourcing

The Governor issued an Executive Order on March 11, 2004, creating the Center for Efficient
Government (Center) within DMS. ** The executive order stated that the Center was the “enterprise
wide gateway for best business practices in order to improve the way state agencies deliver services to
Florida's citizens.” The order required the Center to:

e Establish a five-member oversight panel made up of agency heads;

e Create a centralized, multi-stage, gate process for the review, evaluation, and approval of agency
outsourcing* initiatives;

e Provide documentation at the completion of each stage to the Legislature prior to initiation of the
next stage;

e Review past outsourcing projects for best business practices and existing outsourcing plans to
ensure agency compliance with center standards;

e Maintain a database with information about initiatives being performed by contractors that includes
a description of the work being performed, applicable performance measures, and contractor and
subcontractor identification; and

e Implement a program to transition impacted state employees.

The Center’s policies required all agency outsourcing projects to undergo a sequential review and
validation process, referred to as the “Gate Process.” The oversight board, however, only reviewed

® Auditor General Report No. 2005-08, State Technology Office: MyFlorida Alliance Operational Audit, July 2004.

® Auditor General Report No. 2005-116, Department of Management Services: MyFloridaMarketplace Operational Audit, February
2005.

"% Auditor General Report No. 2002-112, On-Line Licensing System & Call Center Services Agreement- Department of Business &
Professional Regulation - Operational Audit, December 2001.

" Auditor General Report No. 2004-112, Department of Business & Professional Regulation - On-Line Licensing System & Call
Center Services Agreement Operational Audit, January 2004.

12 Department of Management Services Internal Audit Report Number 2005-61, Contract Management of Private Correctional
Facilities, June 30, 2005, pages i - iii.

' Executive Order 04-45.

" The center defined an “outsourced function or service” as “one which was previously performed by state employees and is now
operated by a third party entity while the state remains fully responsible for the provision of affected services and maintains control

over management and policy decisions.” Center for Efficient Government FAQ's.
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and validated projects with an estimated value of more than $10 million per fiscal year and enterprise-
wide projects proposed by the center. As an agency completed each stage, the oversight board was to
review the agency’s progress and determine whether to validate that progress so that the agency could
continue to the next stage. However, the board had no authority to accept or deny a project, or
challenge the documentation provided by an agency.

The Center began operations in April 2004. The Executive Order stated that it was to continue until
January 3, 2007. However, the Governor's veto of SB 1146 on June 27, 2005, effectively prohibited
any further funding of the Center.

As a result of the 2003 “Road Map to Excellence” report, DMS began a series of training classes for
purchasing employees. The Public Purchasing Training and Certification program'® trains Purchasing
Agents, Purchasing Managers, Certified Contract Managers, and Certified Negotiators. DMS reports
that 108 employees out of approximately 700 have completed at least one of these series.'®
Proposed Changes

The Florida Efficient Government Act

The bill implements the Florida Efficient Government Act (the “Act”). The intent of the Act is to ensure
that state agencies focus on core missions and contract with private-sector vendors, “whenever
vendors can more effectively and efficiently provide services and reduce the cost of government.” In
order to ensure this efficiency, the Act requires agencies to create detailed business cases for all
outsourcing projects. These projects are broken down into three categories: those under $1 million,
those between $1 million and $10 million, and those over $10 million. Varying levels of scrutiny apply
to each category.

Some contracts are exempt from the Act. Contracts made pursuant to s. 287.057(5) (), (f)," and
(9)," F.S., are exempt, as are contracts made under s. 287.057(22), F.S.% In addition, contracts made
under the Consultants’ Competitive Negotiation Act?! are exempt, as are road construction contracts let
by the Department of Transportation.

The Council for Efficient Government

The Act creates the Council on Efficient Government (the “Council’). The council is tasked with
reviewing business cases submitted by agencies, advising agencies on outsourcing projects, and
issuing advisory opinions to the Governor, the Speaker of the House of Representatives, and the
President of the Senate. The Council consists of seven members:

* The Secretary of DMS;

» A cabinet member other than the Governor,

= Two executive-branch agency heads; and

» Three members from the private sector, having complex, large-scale project-implementation

experience.

The council is appointed by the Governor and confirmed by the Senate, pursuant to s. 20.052(5), F.S.
The bill directs the council to comply with all necessary requirements contained in s. 20.052(3) and (4),
F.S., including staggered appointments and compliance with all public records and public meetings

1% See generally http://dms.myflorida.com/purchasing/florida_s_public_purchasing_training_and_certification.

1® Names of the employees certified under each category are available online at:
http://dms.myflorida.com/dms/purchasing/florida_s_public_purchasing_training_and_certification/florida purchasing_certification_h
olders.

7 Certain medical devices.

'8 personal services contracts (i.e., lectures by individuals, artistic services, legal services).

' Continuing education events offered to the general public.

20 A contract with an independent, non-profit accredited college or university, when such contract is made “on the same basis as [the
agency] may contract with any state university or college.”

2T Section 287.055, F.S. The CCNA covers architectural, engineering, and other construction-related services.
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laws. The council is headed by a director appointed by the Secretary of DMS, and DMS is tasked with
administrative support.

Business Case Reguirements

The Council is directed to receive business cases from an agency for each outsourcing project the
agency wishes to undertake. The contents of the required business case include:
» A description of the service to be provided,
An analysis of the agency’s current “in-house” performance of the service;
The goals and rationale of the project;
A citation of the legal authority underpinning the project;
A description of available options for achieving the stated goals;
An analysis of the advantages and disadvantages of each option;
A description of the current marketplace for the services;
A detailed cost-benefit analysis;
A change management plan regarding the current and future processes involved, among all
potentially affected agencies;
A description of appropriate performance standards;
Projected timeframes for key events;
Public records compliance plans;
Contingency plans for non-performance;
A transition plan for affected state employees; and
A description of legislative and budgetary actions necessary to accomplish the project.

For contracts less than $1 million, a business case must be submitted to the council, the Governor, the
President of the Senate, and the Speaker of the House of Representatives after the agency has
negotiated with the vendor, but 30 days before the contract is signed with the vendor. For contracts
between $1 million and $10 million, an initial business case must be submitted 30 days before the
solicitation is released. This is followed by a final business case, to be submitted at least 30 days
before the contract is signed. For contracts in excess of $10 million, the initial business case must be
submitted 60 days in advance of the agency’s solicitation, and the council must respond to the agency
by providing its own evaluation of the business case within 30 days of the solicitation.?? As in the other
project categories, a final business case must be submitted after the negotiation but before the contract
is signed.

Contract Requirements

The Act also addresses contracts ultimately issued by agencies. In addition to current contract
requirements,? outsourcing contracts must contain:
» A detailed scope of work;
A service level agreement describing all requirements and responsibilities of the contractor;
A cost-schedule, payment terms, and other financial items;
A specific transition implementation schedule;
Clear and specific identification of all required performance standards;
Specific accounting requirements;
Clear and specific records-access provisions;
A requirement that the contractor interview and consider for employment all affected state
employees; and
» A requirement to include a contingency plan in the event of nonperformance by the contractor.

The bill provides that contractors may not be prohibited from lobbying the executive or legislative
branch with regard to a current contract held by the contractor. A contractor may not knowingly be
involved in the agency’s purchase of services from a company in which the contractor has a material

22 The council’s report also is sent to the Governor, the Speaker of the House of Representatives, and the President of the Senate.
2 See generally s. 287.058, F.S.
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interest. The bill also provides that contract personnel may not direct the employment activities of state
employees.

Negotiation & Rulemaking

For any contract in excess of $1 million dollars, at least one of the persons conducting the negotiations
for the state must be certified as a contract negotiator.?* If the value of the contract is in excess of $10
million dollars, at least one of the persons conducting negotiations must be a Project Management
Professional, as certified by the Project Management Institute.

As part of the negotiation certification process, DMS is granted rulemaking authority to ensure that
certified contract negotiators are knowledgeable about negotiation strategies, capable of effectively
implementing those strategies, and involved appropriately in the larger procurement process. The
rulemaking authority is specifically detailed to address:

o The qualifications required for certification;

e The method of certification; and

e The procedure for involving the certified negotiator.

Other Issues
All solicitations are required to contain a “no contact” provision ensuring that contractors do not attempt
to influence or discuss an active solicitation with purchasing employees. Inappropriate contact may be
grounds for rejecting a bidder's submission. Current statutes do not address the issue of improper
contact, although DMS forms contain language implementing a specific question-and-answer

25
process.
Renewals and extensions of current contracts over $10 million are not permitted before the agency
submits a written report regarding the contractor's performance to the Governor, the Speaker of the
House of Representatives, and the President of the Senate.
The bill repeals s. 14.203, F.S., establishing the State Council on Competitive Government.

C. SECTION DIRECTORY:

Section 1 amends s. 287.057, F.S., relating to the procurement of commodities or contractual services.
Section 2 creates s. 287.0571, F.S., creating the Florida Efficient Government Act.

Section 3 creates s. 287.05721, F.S., providing definitions for the Florida Efficient Government Act.
Section 4 creates s. 287.0573, F.S., establishing the Council on Efficient Government.

Section 5 creates s. 287.0574, F.S., detailing the business case required for each category of
outsourcing project; providing additional contract requirements for such projects.

Section 6 amends s. 287.058, F.S., clarifying a contractor’s ability to lobby the government concerning
the scope of services already provided by the contractor.

Section 7 creates section 287.074, F.S., relating to actions by contractor personnel.

Section 8 prohibits a contractor from participating in agency procurements in which the contractor has a
material interest.

Section 9 repeals s. 14.203, F.S., relating to the State Council on Competitive Government.

2+ Additional requirements for negotiation teams can be found at s. 287.057(17)(b), F.S.
23 See Form PUR 1001, paragraph 5.

STORAGE NAME: pcb34.GO.doc PAGE: 6
DATE: 3/6/2006



Section 10 provides funding for 10 full-time equivalent positions in the council.
Section 11 provides funding for negotiation training.
Section 12 exempts cabinet agencies from the provisions of the act.
Section 13 amends s. 119.071, F.S., relating to public records exemptions.
Section 14 provides that the act shall take effect upon becoming a law.
Il. FISCAL ANALYSIS & ECONOMIC IMPACT STATEMENT
A. FISCAL IMPACT ON STATE GOVERNMENT:

1. Revenues:
The bill does not create, modify, amend, or eliminate a state revenue source.

2. Expenditures:

Department of Management Services
General Revenue Fund
FY 2006-07

Recurring Costs:
Salaries and Benefits (10 FTE) $1,250,000

Negotiation Training 500,000
Total — recurring $1,750,000

B. FISCAL IMPACT ON LOCAL GOVERNMENTS:

1. Revenues:
The bill does not create, modify, amend, or eliminate a local revenue source.

2. Expenditures:
The bill does not create, modify, amend, or eliminate a local expenditure.

C. DIRECT ECONOMIC IMPACT ON PRIVATE SECTOR:
The bill has no direct economic impact on the private sector.

D. FISCAL COMMENTS:
None.

lll. COMMENTS
A. CONSTITUTIONAL ISSUES:

1. Applicability of Municipality/County Mandates Provision:

This bill does not appear to require counties or municipalities to take an action requiring the
expenditure of funds, reduce the authority that counties or municipalities have to raise revenue in the
aggregate, nor reduce the percentage of state tax shared with counties or municipalities.
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2. Other:
None.

B. RULE-MAKING AUTHORITY:

DMS is granted rulemaking authority to establish a negotiation certification regime. The language is
specifically tailored to give clear direction to the agency. Specifically, DMS is authorized to set the
qualifications required for negotiation certification, the method by which employees attain certification,
and the procurement procedures for involving a certified negotiator, during the purchasing process.

C. DRAFTING ISSUES OR OTHER COMMENTS:
None.

IV. AMENDMENTS/COMMITTEE SUBSTITUTE & COMBINED BILL CHANGES
Not applicable.
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F L ORI DA H O U S E O F R EPRESENTATI VES

BILL ORIGINAL YEAR
1 A bill to be entitled
2 An act relating to procurement of contractual services by
3 a state agency; amending s. 287.057, F.S.; prohibiting a
4 state agency from renewing or amending a contract for
5 outsourcing under certain conditions; requiring certain
6 qualifications for persons chosen to conduct negotiations
7 during specified procurements; requiring the Department of
8 Management Services to adopt rules governing those
9 gualifications; requiring that a specified statement be
10 included in procurements of commodities and services which
11 prohibits contact between respondents and specified
12 employees of the executive and legislative branches;
13 creating s. 287.0571, F.S.; creating the Florida Efficient
14 Government Act; providing legislative intent; providing
15 that procurements of specified commodities and services
16 are not subject to the act; creating s. 287.05721, F.S.:;
17 providing definitions; creating s. 287.0573, F.S.;
18 creating the Council on Efficient Government within the
19 Department of Management Services; providing the purpose
20 and membership of the council; providing duties and
21 responsibilities of the council; requiring the council to
22 review and issue advisory reports on certain state agency
23 procurements; reguiring the department to employ adequate
24 number of staff; requiring the council to be headed by a
25 director appointed by the Secretary of Management
26 Services; requiring state agencies to submit materials
27 required by the council; creating s. 287.0574, F.S.;
28 providing requirements for certain business cases to
29 outsource by a state agency; requiring a state agency to
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30 develop a business case that describes and analyzes a
31 contractual services procurement under consideration;
32 providing that the business case is not subject to
33 challenge or protest under the Administrative Procedure
34 Act; providing required components of a business case;
35 providing contract regquirements for an outsourcing
36 procurement; amending s. 287.058, F.S.; providing that a
37 contract may not prohibit a contractor from lobbying the
38 executive or legislative branches concerning specified
39 contract issues, within specified time lines; creating s.
40 287.074, F.S.; requiring that only public officers or
41 employees shall perform certain functions; prohibiting a
42 contractor from participating in the procurement of
43 contractual services by a state agency; repealing s.
44 14.203, F.S., which creates the State Council on
45 Competitive Government and provides duties and authority
46 of the council; providing appropriations; providing that
47 certain state agencies are subject to the act; amending s.
48 119.071, F.S.; removing a cross-reference; clarifying the
49 meaning of "commercial activity" to conform to the removal
50 of the reference; providing an effective date.
51
52| Be It Enacted by the Legislature of the State of Florida:
53
54 Section 1. Paragraph (a) of subsection (14) and paragraph
55 (b) of subsection (17) of section 287.057, Florida Statutes, are
56| amended, and subsection (26) is added to that section, to read:
57 287.057 Procurement of commodities or contractual
58 services.—-
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59 (14) (a) Contracts for commodities or contractual services
60| may be renewed for a period that may not exceed 3 years or the
61| term of the original contract, whichever period is longer.

62| Renewal of a contract for commodities or contractual services

63 shall be in writing and shall be subject to the same terms and
64| conditions set forth in the initial contract. If the commodity or
65| contractual service is purchased as a result of the solicitation
66| of bids, proposals, or replies, the price of the commodity or

67| contractual service to be renewed shall be specified in the bid,
68| proposal, or reply. A renewal contract may not include any

69| compensation for costs associated with the renewal. Renewals

70| shall be contingent upon satisfactory performance evaluations by
71| the agency and subject to the availability of funds. Exceptional
72| purchase contracts pursuant to paragraphs (5) (a) and (c) may not

73 be renewed. With the exception of subsection (13), if a contract

74 amendment results in a longer contract term or increased

75| payments, a state agency may not renew or amend a contract for

76| the outsourcing of a service or activity that has an original

77| term value exceeding the sum of $10 million before submitting a

78| written report concerning contract performance to the Governor,

79| the President of the Senate, and the Speaker of the House of

80| Representatives at least 90 days before execution of the renewal

81 or amendment.

82 (17) For a contract in excess of the threshold amount

83| provided in s. 287.017 for CATEGORY FOUR, the agency head shall
84| appoint:

85 (b) At least three persons to conduct negotiations during a
86| competitive sealed reply procurement who collectively have

87| experience and knowledge in negotiating contracts, contract
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88| procurement, and the program areas and service requirements for
89| which commodities or contractual services are sought. When the

90| wvalue of a contract is in excess of $1 million in any fiscal

91| vyear, at least one of the persons conducting negotiations must be

92 certified as a contract negotiator based upon rules adopted by

93 the Department of Management Services in order to ensure that

94| certified contract negotiators are knowledgeable about effective

95| negotiation strategies, capable of successfully implementing

96| those strategies, and involved appropriately in the procurement

97| process. At a minimum, the rules must address the gualifications

98 required for certification, the method of certification, and the

99| procedure for involving the certified negotiator. If the value of

100| a contract is in excess of $10 million in any fiscal year, at

101 least one of the persons conducting negotiations must be a

102| Project Management Professional, as certified by the Project

103| Management Institute.

104 (26) Each solicitation for the procurement of commodities

105| or contractual services shall include the following provision:

106 "Respondents to this solicitation or persons acting on their

107| behalf may not contact, between the release of the solicitation

108 and the execution of the resulting contract, any employee or

109| officer of the executive or legislative branch concerning any

110| aspect of this solicitation, except in writing to the procurement

111| officer or as provided in the solicitation documents. Violation

112 of this provision may be grounds for rejecting a response."

113 Section 2. Section 287.0571, Florida Statutes, 1is created
114 to read:
115 287.0571 Applicability of ss. 287.0571-287.0574.--
116 (1) Sections 287.0571-287.0574 may be cited as the "Florida
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Efficient Government Act."

(2) It is the intent of the Legislature that each state

agency focus on its core mission and deliver services effectivel

Y

and efficiently by leveraging resources and contracting with

private-sector vendors whenever vendors can more effectively and

efficiently provide services and reduce the cost of government.

(3) It is further the intent of the Legislature that

business cases to outsource be evaluated for feasibility, cost-

effectiveness, and efficiency before a state agency proceeds wit

h

any outsourcing of services.

(4) Sections 287.0571-287.0574 do not apply to:

(a) A procurement of commodities and contractual services

listed in s. 287.057(5) (e), (f), and (g) and (22).

(by A procurement of contractual services subject to s.

287.055.

(c) A contract in support of the planning, development,

implementation, operation, or maintenance of the road, bridge,

and public transportation construction program of the Department

of Transportation.

(d)y A procurement of commodities or contractual services

which does not constitute an outsourcing of services or

activities.

to read:

287.05721 Definitions.--As used in ss. 287.0571-287.0574,

the term:

(1) "Council" means the Council on Efficient Government.

(2) "Outsource" means the process of contracting with a

vendor to provide a service as defined in s. 216.011(1) (f), in
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whole or in part, or an activity as defined in s. 216.011(1) (rr),

while a state agency retains the responsibility and

accountability for the service or activity and there is a

transfer of management responsibility for the delivery of

resources and the performance of those resources.

Section 4. Section 287.0573, Florida Statutes, is created
to read:

287.0573 Council on Efficient Government; membership;

duties.—-

(1) There is created a Council on Efficient Government

within the Department of Management Services to review, evaluate,

and issue advisory reports on business cases submitted to the

council as specified in this section.

(2) The council shall consist of seven members appointed by

the Governor pursuant to s. 20.052 and confirmed by the Senate:

(a) The Secretary of Management Services, who shall serve

as chair.

(b) A Cabinet member other than the Governor, or his or her

senior management or executive staff designee.

(c) Two heads of executive branch agencies.

(d) Three members from the private sector who,

collectively, have experience with procurement, successfully

increasing operational efficiency, and implementing complex

projects in the private-sector business environment. A private-

sector member of the council may not at any time during his or

her appointment to the council be registered to lobby the

executive or legislative branch.

(3) Within 45 days after the effective date of this

section, the Governor shall appoint two private-sector members
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175 and two state agency heads for terms of 1 year and one private-

176 sector member and two agency heads for terms of 2 years.

177 Thereafter, each member shall be appointed for a term of 2 years.

178| The private-sector members shall serve without compensation, but

179| are entitled to reimbursement for per diem and travel expenses

180| pursuant to s. 112.061.

181 (4) A state agency member of the council may not

182| participate in a council review of a business case to outsource

183| if his or her state agency is conducting the proposed

184 outsourcing. A private-sector member of the council may not

185| participate in a council review of a business case to outsource

186| if he or she has a business relationship with an entity that is

187 involved or could potentially be involved in the proposed

188| outsourcing.

189 (5) A member of the council, except the Cabinet member, may

190| not delegate his or her membership to a designee.

191 (6) A guorum shall consist of at least four members,

192| including at least two private-sector members.

193 (7) Any vacancy on the council shall be filled in the same

194| manner as the original appointment, and any member appointed to

195 fill a vacancy occurring for a reason other than the expiration

196| of a term shall serve only for the unexpired term of the member's

197| predecessor.

198 (8) The council shall:

199 (a) FEmploy a standard process for reviewing business cases

200 to outsource.

201 (b) Review and evaluate business cases to outsource as

202| requested by the Governor or the state agency head whose agency

203| is proposing to outsource or as required by ss. 287.0571-287.0574
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204 or by law.

205 (c) No later than 30 days before a state agency's issuance

206| of a solicitation of $10 million or more, provide to the agency

207 conducting the procurement, the Governor, the President of the

208 Senate, and the Speaker of the House of Representatives an

209| advisory report for each business case reviewed and evaluated by

210! the council. The report must contain all versions of the business

211 case, an evaluation of the business case, any relevant

212 recommendations, and sufficient information to assist the state

213| agency proposing to outsource in determining whether the business

214| case to outsource should be included with the legislative budget

215 request.

216 (d) Recommend and implement standard processes for state

217| agency and council review, including the development of templates

218 for use by state agencies in submitting business cases to the

219 council, and evaluate state agency business cases to outsource.

220 (e) Develop standards and best-practice procedures for use

221| by state agencies in evaluating business cases to outsource.

222 (f) Recommend standards, processes, and guidelines for use

223| by state agencies in developing business cases to outsource.

224 (g) Incorporate any lessons learned from outsourcing

225| services and activities into council standards, procedures, and

226| guidelines, as appropriate, and identify and disseminate to

227| agencies information regarding best practices in outsourcing

228 efforts.

229 (h) Develop, in consultation with the Agency for Workforce

230 Innovation, guidelines for assisting state employees whose jobs

231| are eliminated as a result of outsourcing.

232 (1) Identify and report yearly to the Legislature on
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233| innovative methods of delivering government services which would

234 improve the efficiency, effectiveness, or competition in the

235 delivery of government services, including, but not limited to,

236 enterprise-wide proposals.

237 (7) Report to the Legislature, yearly, on the outsourcing

238 efforts of each state agency. Such reporting shall include, but

239 need not be limited to, the number of outsourcing business cases

240| and solicitations generated by each state agency, the number and

241| dollar value of outsourcing contracts by each state agency, and

242 the status of extensions, renewals, and amendments of state

243 agency outsourcing contracts.

244 (9) The council shall make available to the Governor and

245| the Legislature minutes of all meetings, a summary report on each

246| proposal that describes funding options, including the need for

247 any budget amendments or new appropriations, and an annual report

248 of the activities and recommendations of the council.

249 (10) The department shall employ an adequate number of

250 staff who collectively possess significant expertise and

251| experience as required to carry out the responsibilities of this

252 act.

253 (11) The council shall be headed by a director appointed by

254 the secretary.

255 (12) Each state agency shall submit to the council all

256 information, documents, or other materials required by the

257 council or this chapter.

258 Section 5. Section 287.0574, Florida Statutes, is created
259 to read:

260 287.0574 Business cases to outsource; review and analysis;

261 requirements.-—-
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262 (1) A business case to outsource having a projected cost

263| exceeding $10 million in any fiscal year shall require:

264 (a) An initial business case analysis conducted by the

265 state agency and submitted to the council, the Governor, the

266| President of the Senate, and the Speaker of the House of

267| Representatives at least 60 days before a solicitation is issued.

268| The council shall evaluate the business case analysis and submit

269| the evaluation to the state agency, the Governor, the President

270| of the Senate, and the.Speaker of the House of Representatives

271| when the business case evaluation is completed, but at least 30

272 days before issuing a solicitation.

273 (b) A final business case analysis conducted by the state

274| agency and submitted after the conclusion of any negotiations, at

275 least 30 days before execution of a contract, to the council, the

276 Governor, the President of the Senate, and the Speaker of the

277 House of Representatives.

278 (2) A proposal to outsource having a projected cost that

279| ranges from $1 million to $10 million in any fiscal year shall

280, require:

281 (a) An initial business case analysis conducted by the

282| state agency and submission of the business case at least 30 days

283 before issuing a solicitation to the council, the Governor, the

284 President of the Senate, and the Speaker of the House of

285| Representatives.

286 (b) A final business case analysis conducted by the state

287| agency and submitted after the conclusion of any negotiations, at

288 least 30 days before execution of a contract, to the council, the

289 Governor, the President of the Senate, and the Speaker of the

290| House of Representatives.
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291 (3) A business case to outsource having a projected cost

292 that is less than $1 million in any fiscal year shall require a

293 final business case analysis conducted by the state agency after

294 the conclusion of any negotiations and provided at least 30 days

295 before execution of a contract to the council. The council shall

296| provide such business cases in its annual report to the

297 Legislature.

298 (4) For any proposed outsourcing, the state agency shall

299| develop a business case that justifies the proposal to outsource.

300 In order to reduce any administrative burden, the council may

301 allow a state agency to submit the business case in the form

302 required by the budget instructions issued pursuant to s.

303 216.023, augmented with additional information if necessary, to

304 ensure that the requirements of this section are met. The

305| business case 1s not subject to challenge or protest pursuant to

306 chapter 120. The business case must include, but need not be

307 limited to:

308 (a) A detailed description of the service or activity for

309! which the outsourcing is proposed.

310 (b) A description and analysis of the state agency's

311 current performance, based on existing performance metrics if the

312 state agency is currently performing the service or activity.

313 (c) The goals desired to be achieved through the proposed

314 outsourcing and the rationale for such goals.

315 (d) A citation to the existing or proposed legal authority

316 for outsourcing the service or activity.

317 (e) A description of available options for achieving the
318 goals.
319 (f) An analysis of the advantages and disadvantages of each
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320 option, including, at a minimum, potential performance

321 improvements and risks.

322 (g) A description of the current market for the contractual

323 services that are under consideration for outsourcing.

324 (h) A cost-benefit analysis documenting the direct and

325 indirect specific baseline costs, savings, and gualitative and

326| quantitative benefits involved in or resulting from the

327 implementation of the recommended option or options. Such

328 analysis must specify the schedule that, at a minimum, must be

329| adhered to in order to achieve the estimated savings. All

330 elements of cost must be clearly identified in the cost-benefit

331| analysis, described in the business case, and supported by

332 applicable records and reports. The state agency head shall

333| attest that, based on the data and information underlying the

334| business case, to the best of his or her knowledge, all projected

335 costs, savings, and benefits are valid and achievable. As used in

336 this section, the term "cost" means the reasonable, relevant, and

337 verifiable cost, which may include, but is not limited to,

338 elements such as personnel, materials and supplies, services,

339]| equipment, capital depreciation, rent, maintenance and repairs,

340 utilities, insurance, personnel travel, overhead, and interim and

341 final payments. The appropriate elements shall depend on the

342 nature of the specific initiative. As used in this section, the

343 term "savings" means the difference between the direct and

344 indirect actual annual baseline costs compared to the projected

345 annual cost for the contracted functions or responsibilities in

346| any succeeding state fiscal year during the term of the contract.

347 (1) A description of differences among current state agency

348| policies and processes and, as appropriate, a discussion of
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349 options for or a plan to standardize, consolidate, or revise

350 current policies and processes, if any, to reduce the

351 customization of any proposed solution that would otherwise be

352 required.

353 (j) A description of the specific performance standards

354 that must, at a minimum, be met to ensure adequate performance.

355 (k) The projected timeframe for key events from the

356| beginning of the procurement process through the expiration of a

357 contract.

358 (1) A plan to ensure compliance with the public records
359 law.
360 (m) A specific and feasible contingency plan addressing

361 contractor nonperformance and a description of the tasks involved

362 in and costs reguired for its implementation.

363 (n) A state agency's transition plan for addressing changes

364 in the number of agency personnel, affected business processes,

365 employee transition issues, and communication with affected

366 stakeholders, such as agency clients and the public. The

367 transition plan must contain a reemployment and retraining

368 assistance plan for employees who are not retained by the state

369 agency or employed by the contractor.

370 (o) A plan for ensuring access by persons with disabilities

371 in compliance with applicable state and federal law.

372 (p) A description of legislative and budgetary actions

373| necessary to accomplish the proposed outsourcing.

374 (5) In addition to the contract requirements provided in s.

375 287.058, each contract resulting from an outsourcing must

376 include, but need not be limited to:

377 (a) A detailed scope of work which clearly specifies each
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378 service or activity to be provided, including a description of

3791 each deliverable that is quantifiable, measurable, and

380 verifiable.

381 (b) A service-level agreement describing all services to be

382| provided under the terms of the agreement, the state agency's

383 service reqguirements and performance objectives, and specific

384 responsibilities of the state agency and the contractor.

385 (c) Associated costs, specific payment terms and payment

386 schedules, including incentive and financial disincentive

387| provisions and criteria governing payment.

388 (d) A clear and specific transition implementation schedule

389| that will be implemented in order to complete all required

390| activities needed to transfer the service or activity from the

391 state agency to the contractor and operate the service or

392{ activity successfully.

393 (e) Clear and specific identification of all required

394 performance standards, which must include, at a minimum:

395 1. Detailed measurable acceptance criteria for each

396| deliverable and service to be provided to the state agency under

397 the terms of the contract for outsourcing which document the

398 required performance level.

399 2. A method for monitoring and reporting progress in

400 achieving specified performance standards and levels.

401 3. The sanctions or disincentives that shall be imposed for

402| nonperformance by the contractor or state agency.

403 (f) A requirement that the contractor maintain adequate

404| accounting records that comply with all applicable federal and

405| state laws and generally accepted accounting principles.

406 (g) A requirement authorizing state access to and audit of
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407 all records related to the contract or any responsibilities or

408 functions under the contract for state audit and legislative

409| oversight purposes and a requirement for service organization

410| audits in accordance with professional auditing standards, if

411 appropriate.

412 (h) A requirement that the contractor interview and

413 consider for employment with the contractor each displaced state

414 employee who is interested in such employment.

415 (1) A contingency plan that describes the mechanism for

416| continuing the operation of the service or activity if the

417 contractor fails to perform and comply with the performance

418 standards and levels of the contract and the contract is

419 terminated.

420 Section 6. Subsection (6) is added to section 287.058,

421 Florida Statutes, to read:

422 287.058 Contract document.--

423 (6) A contract may not prohibit a contractor from lobbying

424 the executive or legislative branch concerning the scope of

425 services, performance, term, or compensation regarding any

426 contract to which the contractor and a state agency are parties,

427 after contract execution and during the contract term. The

428| provisions of this subsection are supplemental to the provisions

429| of ss. 11.062 and 216.347 and any other law prohibiting the use

430| of state funds for lobbying purposes.

431 Section 7. Section 287.074, Florida Statutes, 1s created to
432 read:

433 287.074 Prohibited actions by contractor personnel.--

434 (1) Only a public officer or a public employee upon whom

435| the public officer has delegated authority shall, consistent with
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436 law, take actions, including, but not limited to:

437 (a) Selecting state employees;

438 (b) Approving position descriptions, performance standards,

439| or salary adjustments for state employees; and

440 (¢) Hiring, promoting, disciplining, demoting, and

441| dismissing a state employee.

442 (2) Only a public officer shall, consistent with law,

443| commission and appoint state officers.

444 Section 8. A contractor, as defined in chapter 287, Florida

445 Statutes, or its employees, agents, or subcontractors, may not

446| knowingly participate, through decision, approval, disapproval,

447| or preparation of any part of a purchase request, investigation,

448 or audit, in the procurement of commodities or contractual

449| services by a state agency from an entity in which the

450 contractor, or its employees, agents, or subcontractors, has a

451 material interest.

452 Section 9. Section 14.203, Florida Statutes, is repealed.
453 Section 10. For the 2006-2007 fiscal year, the sum of $1.25

454| million in recurring funds from the General Revenue Fund in a

455| qualified expenditure category is appropriated and 10 full-time

456| equivalent positions are authorized to the Department of

457| Management Services to carry out the activities of the Council on

458| Efficient Government as provided in this act.

459 Section 11. The Department of Management Services may

460 implement a program to train state agency employees who are

461 involved in managing outsourcings as Project Management

462 Professionals, as certified by the Project Management Institute.

463 For the 2006-2007 fiscal year, the sum of $500,000 in recurring

464 funds from the General Revenue Fund is appropriated to the
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465| Department of Management Services to implement this program. The

466 Department of Management Services, in consultation with entities

467 subject to this act, shall identify personnel to participate in

468| this training based on requested need and ensure that each agency

469 is represented. The Department of Management Services may remit

470| payment for this training on behalf of all participating

471 personnel.

472 Section 12. Notwithstanding any law to the contrary, a

473 state agency under the individual control of the Attorney

474 General, the Chief Financial Officer, or the Commissioner of

475| Agriculture are subject to this act.

476 Section 13. Paragraph (a) of subsection (5) of section

477 119.071, Florida Statutes, is amended to read:

478 119.071 General exemptions from inspection or copying of
479| public records.--

480 (5) OTHER PERSONAL INFORMATION.--

481 (a)l. The Legislature acknowledges that the social security
482! number was never intended to be used for business purposes but
483| was intended to be used solely for the administration of the

484 federal Social Security System. The Legislature is further aware
485| that over time this unique numeric identifier has been used

486| extensively for identity verification purposes and other

487 legitimate consensual purposes. The Legislature is also cognizant
488 of the fact that the social security number can be used as a tool
489] to perpetuate fraud against a person and to acquire sensitive

490 personal, financial, medical, and familial information, the

491| release of which could cause great financial or personal harm to
492| an individual. The Legislature intends to monitor the commercial

493| use of social security numbers held by state agencies in order to
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494| maintain a balanced public policy.

495 2. An agency shall not collect an individual's social

496| security number unless authorized by law to do so or unless the
497| collection of the social security number is otherwise imperative
498| for the performance of that agency's duties and responsibilities
499! as prescribed by law. Social security numbers collected by an

500| agency must be relevant to the purpose for which collected and
501| shall not be collected until and unless the need for social

502 security numbers has been clearly documented. An agency that

503 collects social security numbers shall also segregate that number
504| on a separate page from the rest of the record, or as otherwise
505| appropriate, in order that the social security number be more

506| easily redacted, if required, pursuant to a public records

507| request. An agency collecting a person's social security number
508 shall, upon that person's request, at the time of or prior to the
508| actual collection of the social security number by that agency,
510| provide that person with a statement of the purpose or purposes
511| for which the social security number is being collected and used.
512| Social security numbers collected by an agency shall not be used
513| by that agency for any purpose other than the purpose stated.

514 Social security numbers collected by an agency prior to May 13,
515| 2002, shall be reviewed for compliance with this subparagraph. If
516| the collection of a social security number prior to May 13, 2002,
517| 41is found to be unwarranted, the agency shall immediately

518| discontinue the collection of social security numbers for that
519| purpose.

520 3. Effective October 1, 2002, all social security numbers
521f held by an agency are confidential and exempt from s. 119.07(1)
522 and s. 24(a), Art. I of the State Constitution. This exemption
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523| applies to all social security numbers held by an agency before,
524 on, or after the effective date of this exemption.

525 4. Social security numbers may be disclosed to another

526| governmental entity or its agents, employees, or contractors if
527 disclosure 1s necessary for the receiving entity to perform its
528 duties and responsibilities. The receiving governmental entity
529| and its agents, employees, and contractors shall maintain the
530 confidential and exempt status of such numbers.

531 5. An agency shall not deny a commercial entity engaged in

532| the performance of a commercial activity, which, for purposes of

533 this section, means an activity that provides a product or

534 service that is available from a private source, as—definedin 5=

535| H4-263 or its agents, employees, or contractors access to social
536| security numbers, provided the social security numbers will be
537| used only in the normal course of business for legitimate

538| business purposes, and provided the commercial entity makes a

539| written request for social security numbers, verified as provided
540 in s. 92.525, legibly signed by an authorized officer, employee,
541| or agent of the commercial entity. The verified written request
542 must contain the commercial entity's name, business mailing and
543 location addresses, business telephone number, and a statement of
544| the specific purposes for which it needs the social security

545| numbers and how the social security numbers will be used in the
546| normal course of business for legitimate business purposes. The
547 aggregate of these requests shall serve as the basis for the

548| agency report required in subparagraph 8. An agency may request
549| any other information reasonably necessary to verify the identity
550 of the entity requesting the social security numbers and the

551 specific purposes for which such numbers will be used; however,
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552| an agency has no duty to inquire beyond the information contained
553 in the verified written reguest. A legitimate business purpose
554 includes verification of the accuracy of personal information

555| received by a commercial entity in the normal course of its

556| business; use in a civil, criminal, or administrative proceeding;
557| use for insurance purposes; use in law enforcement and

558 investigation of crimes; use in identifying and preventing fraud;
559 wuse in matching, verifying, or retrieving information; and use in
560 research activities. A legitimate business purpose does not

561| include the display or bulk sale of social security numbers to
562| the general public or the distribution of such numbers to any

563| customer that is not identifiable by the distributor.

564 6. Any person who makes a false representation in order to
565| obtalin a social security number pursuant to this paragraph, or
566| any person who willfully and knowingly violates this paragraph,
567 commits a felony of the third degree, punishable as provided in
568 s. 775.082 or s. 775.083. Any public officer who violates this
569| paragraph is guilty of a noncriminal infraction, punishable by a
570 fine not exceeding $500. A commercial entity that provides access
571| to public records containing social security numbers in

572 accordance with this paragraph is not subject to the penalty

573| provisions of this subparagraph.

574 7.a. On or after October 1, 2002, a person preparing or

575| filing a document to be recorded in the officilial records by the
576 county recorder as provided for in chapter 28 may not include any
577| person's social security number in that document, unless

578| otherwise expressly required by law. If a social security number
579| 1s or has been included in a document presented to the county

580| recorder for recording in the official records of the county
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581 before, on, or after October 1, 2002, it may be made available as
582! part of the official record available for public inspection and
583 copying.

584 b. Any person, or his or her attorney or legal guardian,
585 has the right to request that a county recorder remove, from an
586 image or copy of an official record placed on a county recorder's
587| publicly available Internet website or a publicly available

588 Internet website used by a county recorder to display public

589| records or otherwise made electronically available to the general
590| public by such recorder, his or her social security number

591 contained in that official record. Such request must be made in
592| writing, legibly signed by the requester and delivered by mail,
593 facsimile, or electronic transmission, or delivered in person, to
594 the county recorder. The request must specify the identification
595| page number that contains the social security number to be

596| redacted. The county recorder has no duty to ingquire beyond the
597 written request to verify the identity of a person requesting

598 redaction. A fee shall not be charged for the redaction of a

599 social security number pursuant to such request.

600 c. A county recorder shall immediately and conspicuously
601| post signs throughout his or her offices for public viewing and
602 shall immediately and conspicuously post, on any Internet website
603] or remote electronic site made available by the county recorder
604 and used for the ordering or display of official records or

605 images or coples of official records, a notice stating, in

606 substantially similar form, the following:

607 (I) ©On or after October 1, 2002, any person preparing or
608| filing a document for recordation in the official records may not

609| include a social security number in such document, unless
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required by law.

remove, from an image or copy of an official record placed on a

county recorder's publicly available Internet website or on a

official record. Such request must be made in writing and
delivered by mail, facsimile, or electronic transmission, or
delivered in person, to the county recorder. The request must
specify the identification page number that contains the social

security number to be redacted. No fee will be charged for the

bank account, debit, charge, or credit card number made exempt
pursuant to paragraph (b) is or has been included in a court
file, such number may be included as part of the court record
available for public inspection and copying unless redaction is

requested by the holder of such number, or by the holder's

number. The request must be delivered by mail, facsimile,

court. The clerk of the circuit court does not have a duty to
inquire beyond the written request to verify the identity of a
person requesting redaction. A fee may not be charged for the
redaction of a social security number or a bank account, debit,

charge, or credit card number pursuant to such request.
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d. Until January 1, 2007, if a social security number, made

confidential and exempt pursuant to this paragraph, or a complete
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specifying the case name, case number, document heading, and page

electronic transmission, or in person to the clerk of the circuit




FLORIDA H O U S E O F R EPRESENTATI VE S

BILL ORIGINAL YEAR

639 e. Any person who prepares or files a document to be

640 recorded in the official records by the county recorder as

641| provided in chapter 28 may not include a person's soclal security
642 number or complete bank account, debit, charge, or credit card
643| number in that document unless otherwise expressly required by
044 law. Until January 1, 2007, if a social security number or a

045 complete bank account, debit, charge, or credit card number is or
646| has been included in a document presented to the county recorder
647 for recording in the official records of the county, such number
648| may be made available as part of the official record available
649| for public inspection and copying. Any person, or his or her

650 attorney or legal guardian, may request that a county recorder
651| remove from an image or copy of an official record placed on a
652 county recorder's publicly available Internet website, or a

653| publicly available Internet website used by a county recorder to
654 display public records outside the office or otherwise made

655| electronically available outside the county recorder's office to
656| the general public, his or her social security number or complete
657 account, debit, charge, or credit card number contained in that
658 official record. Such request must be legibly written, signed by
659 the requester, and delivered by mail, facsimile, electronic

660| transmission, or in person to the county recorder. The request
661| must specify the identification page number of the document that
662 contains the number to be redacted. The county recorder does not
663| have a duty to inguire beyond the written request to verify the
664 identity of a person requesting redaction. A fee may not be

665 charged for redacting such numbers.

666 f. Subparagraphs 2. and 3. do not apply to the clerks of

667 the court or the county recorder with respect to circuit court
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668| records and official records.

669 g. On January 1, 2007, and thereafter, the clerk of the

©670| circuit court and the county recorder must keep complete bank

671 account, debit, charge, and credit card numbers exempt as

072! provided for in paragraph (b), and must keep social security

673| numbers confidential and exempt as provided for in subparagraph
674 3., without any person having to request redaction.

675 8. Beginning January 31, 2004, and each January 31

©76| thereafter, every agency must file a report with the Secretary of
o077 State, the President of the Senate, and the Speaker of the House
678 of Representatives listing the identity of all commercial

©679| entities that have requested social security numbers during the
©680| preceding calendar year and the specific purpose or purposes

681 stated by each commercial entity regarding its need for social
682 security numbers. If no disclosure requests were made, the agency
683 shall so indicate.

684 9. Any affected person may petition the circuit court for
©685| an order directing compliance with this paragraph.

686 10. This paragraph does not supersede any other applicable
©687| public records exemptions existing prior to May 13, 2002, or

688 created thereafter.

689 11. This paragraph is subject to the Open Government Sunset
690| Review Act in accordance with s. 119.15 and shall stand repealed
©691| October 2, 2007, unless reviewed and saved from repeal through
692 reenactment by the Legislature.

693 Section 14. This act shall take effect upon becoming a law.
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HOUSE AMENDMENT FOR COUNCIL/COMMITTEE PURPOSES
Amendment No. 1

Bill No. HB 323
COUNCIL/COMMITTEE ACTION

ADOPTED Y/

ADOPTED AS AMENDED . (Y/N)

ADOPTED W/0 OBJECTION _ (Y/N)

FATILED TO ADOPT _ (Y/N)

WITHDRAWN __(y/N)

OTHER _

Council/Committee hearing bill: Governmental Operations

Representative(s) Patterson offered the following:

Amendment (with title amendments)

Remove everything after the enacting clause and insert:

Section 1. Subsection (4) is added to section 943.1395,
Florida Statutes, is created to read:

943.1395 Certification for employment or appointment;
concurrent certification; reemployment or reappointment;

reemployment after retirement; inactive status; revocation;

suspension; investigation.--

(4) A law enforcement officer, correctional officer, or

correctional probation officer seeking appointment,

reappointment, employment, or reemployment with the same

employing agency from which the law enforcement officer,

correctional officer, or correctional probation officer retired

under chapter 121 may only be appointed, reappointed, employed,

or reemployed at the lowest rank and pay scale for a certified

law enforcement officer, correctional officer, or correctional

probation cofficer within the employing agency for a minimum of

three years before becoming eligible for promotion, placement,

HB 323 - Strike-All - Amendment
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HOUSE AMENDMENT FOR COUNCIL/COMMITTEE PURPOSES
Amendment No. 1

or appointment to a higher rank or pay scale. The certification

of a law enforcement officer, correctional officer, or

correctional probation officer who violates the provisions of

this subsection shall become inactive. This subsection shall

not otherwise limit the employment or appointment opportunities

for the law enforcement officer, correctional officer, or

correctional probation officer at any other employing agency.

This subsection shall not change the applicable limitations in

section 121.091(9).

Section 2. This act shall take effect July 1, 2006.
s=============== T ] TLE AMENDMENT =============
Remove the entire title and insert:
An act relating to reemployment after retirement; amending s.
943.1395, F.S.; prohibiting certain reemployment for certain law
enforcement and correctional officers; providing an effective

date.

HB 323 - Strike-All - Amendment
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HOUSE AMENDMENT FOR COUNCIL/COMMITTEE PURPOSES

Amendment No. (for drafter’s use only)

Bill No. HB 783
COUNCIL/COMMITTEE ACTION

ADOPTED __ (Y/N)

ADOPTED AS AMENDED __ (Y/N)

ADOPTED W/O OBJECTION __ (Y/N)

FAILED TO ADOPT __ (Y/N)

WITHDRAWN __ (Y/N)

OTHER _

Council/Committee hearing bill: Governmental Operations

Representative(s) Henriquez offered the following:

Amendment (with title amendment)

Remove everything after the enacting clause and insert:

Section 1. Paragraph (h) of subsection (3) of section
110.123, Florida Statutes, is amended, and subsection (13) is
added to that section, to read:

110.123 State group insurance program.--

(3) STATE GROUP INSURANCE PROGRAM.--

(h)1. A person eligible to participate in the state group
insurance program may be authorized by rules adopted by the
department, in lieu of participating in the state group health
insurance plan, to exercise an option to elect membership in a
health maintenance organization plan which is under contract
with the state in accordance with criteria established by this
section and by said rules. The offer of optional membership in
a health maintenance organization plan permitted by this
paragraph may be limited or conditioned by rule as may be
necessary to meet the requirements of state and federal laws.

2. The department shall contract with health maintenance

organizations seeking to participate in the state group
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Amendment No. (for drafter’s use only)
insurance program through a request for proposal or other
procurement process, as developed by the Department of
Management Services and determined to be appropriate.

a. The department shall establish a schedule of minimum
benefits for health maintenance organization coverage, and that
schedule shall include: physician services; inpatient and
outpatient hospital services; emergency medical services,
including out-of-area emergency coverage; diagnostic laboratory
and diagnostic and therapeutic radiologic services; mental
health, alcohol, and chemical dependency treatment services
meeting the minimum requirements of state and federal law;
skilled nursing facilities and services; prescription drugs;
age-based and gender-based wellness benefits; and other benefits
as may be required by the department. Additional services may be
provided subject to the contract between the department and the

HMO. As used in this paragraph, the term "age-based and gender-

based wellness benefits" includes aerobic exercise, education in

alcohol and substance abuse prevention, blood cholesterol

screening, health risk appraisals, blood pressure screening and

education, nutrition education, program planning, safety belt

education, smoking cessation, stress management, weight

management, and woman's health education.
g9

b. The department may establish uniform deductibles,
copayments, coverage tiers, or coinsurance schedules for all
participating HMO plans.

c. The department may require detailed information from
each health maintenance organization participating in the
procurement process, including information pertaining to
organizational status, experience in providing prepaid health
benefits, accessibility of services, financial stability of the

plan, quality of management services, accreditation status,

Page 2 of 9
StrikeAll Am to HB 783




54
55
56
57
58
59
60
61
62
63
64
65
66
67
68
69
70
71
72
73
74
75
16
77
78
79
80
81
82
83
84

HOUSE AMENDMENT FOR COUNCIL/COMMITTEE PURPOSES
Amendment No. (for drafter’s use only)
quality of medical services, network access and adequacy,
performance measurement, ability to meet the department's
reporting requirements, and the actuarial basis of the proposed
rates and other data determined by the director to be necessary
for the evaluation and selection of health maintenance
organization plans and negotiation of appropriate rates for
these plans. Upon receipt of proposals by health maintenance
organization plans and the evaluation of those proposals, the
department may enter into negotiations with all of the plans or
a subset of the plans, as the department determines appropriate.
Nothing shall preclude the department from negotiating regional
or statewide contracts with health maintenance organization
plans when this is cost-effective and when the department
determines that the plan offers high value to enrollees.

d. The department may limit the number of HMOs that it
contracts with in each service area based on the nature of the
bids the department receives, the number of state employees in
the service area, or any unique geographical characteristics of
the service area. The department shall establish by rule service
areas throughout the state.

e. All persons participating in the state group insurance
program may be required to contribute towards a total state
group health premium that may vary depending upon the plan and
coverage tier selected by the enrollee and the level of state
contribution authorized by the Legislature.

3. The department is authorized to negotiate and to
contract with specialty psychiatric hospitals for mental health
benefits, on a regional basis, for alcohol, drug abuse, and
mental and nervous disorders. The department may establish,
subject to the approval of the Legislature pursuant to

subsection (5), any such regional plan upon completion of an
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Amendment No. (for drafter’s use only)
actuarial study to determine any impact on plan benefits and
premiums.

4. 1In addition to contracting pursuant to subparagraph 2.,
the department may enter into contract with any HMO to
participate in the state group insurance program which:

a. Serves greater than 5,000 recipients on a prepaid basis
under the Medicaid program;

b. Does not currently meet the 25-percent non-
Medicare/non-Medicaid enrollment composition requirement
established by the Department of Health excluding participants
enrolled in the state group insurance program;

c. Meets the minimum benefit package and copayments and
deductibles contained in sub-subparagraphs 2.a. and b.;

d. Is willing to participate in the state group insurance
program at a cost of premiums that is not greater than 95
percent of the cost of HMO premiums accepted by the department
in each service area; and

e. Meets the minimum surplus requirements of s. 641.225.

The department is authorized to contract with HMOs that meet
the requirements of sub-subparagraphs a.-d. prior to the open
enrollment period for state employees. The department is not
required to renew the contract with the HMOs as set forth in
this paragraph more than twice. Thereafter, the HMOs shall be
eligible to participate in the state group insurance program
only through the request for proposal or invitation to negotiate
process described in subparagraph 2.

5. All enrollees in a state group health insurance plan, a
TRICARE supplemental insurance plan, or any health maintenance
organization plan have the option of changing to any other

health plan that is offered by the state within any open
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enrollment period designated by the department. Open enrollment
shall be held at least once each calendar year.

6. When a contract between a treating provider and the
state-contracted health maintenance organization is terminated
for any reason other than for cause, each party shall allow any
enrollee for whom treatment was active to continue coverage and
care when medically necessary, through completion of treatment
of a condition for which the enrocllee was receiving care at the
time of the termination, until the enrollee selects another
treating provider, or until the next open enrollment period
offered, whichever is longer, but no longer than 6 months after
termination of the contract. Each party to the terminated
contract shall allow an enrollee who has initiated a course of
prenatal care, regardless of the trimester in which care was
initiated, to continue care and coverage until completion of
postpartum care. This does not prevent a provider from refusing
to continue to provide care to an enrollee who i1s abusive,
noncompliant, or in arrears in payments for services provided.
For care continued under this subparagraph, the program and the
provider shall continue to be bound by the terms of the
terminated contract. Changes made within 30 days before
termination of a contract are effective only if agreed to by
both parties.

7. Any HMO participating in the state group insurance
program shall submit health care utilization and cost data to
the department, in such form and in such manner as the
department shall require, as a condition of participating in the
program. The department shall enter into negotiations with its
contracting HMOs to determine the nature and scope of the data

submission and the final requirements, format, penalties
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associated with noncompliance, and timetables for submission.
These determinations shall be adopted by rule.

8. The department may establish and direct, with respect
to collective bargaining issues, a comprehensive package of
insurance benefits that may include supplemental health and life
coverage, dental care, long-term care, vision care, and other
benefits it determines necessary to enable state employees to
select from among benefit options that best suit their
individual and family needs.

a. Based upon a desired benefit package, the department
shall issue a request for proposal or invitation to negotiate
for health insurance providers interested in participating in
the state group insurance program, and the department shall
issue a request for proposal or invitation to negotiate for
insurance providers interested in participating in the non-
health-related components of the state group insurance program.
Upon receipt of all proposals, the department may enter into
contract negotiations with insurance providers submitting bids
or negotiate a specially designed benefit package. Insurance
providers offering or providing supplemental coverage as of May
30, 1991, which qualify for pretax benefit treatment pursuant to
s. 125 of the Internal Revenue Code of 1986, with 5,500 or more
state employees currently enrolled may be included by the
department in the supplemental insurance benefit plan
established by the department without participating in a request
for proposal, submitting bids, negotiating contracts, or
negotiating a specially designed benefit package. These
contracts shall provide state employees with the most cost-
effective and comprehensive coverage available; however, no
state or agency funds shall be contributed toward the cost of

any part of the premium of such supplemental benefit plans. With
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respect to dental coverage, the division shall include in any
solicitation or contract for any state group dental program made
after July 1, 2001, a comprehensive indemnity dental plan option
which offers enrollees a completely unrestricted choice of
dentists. If a dental plan is endorsed, or in some manner
recognized as the preferred product, such plan shall include a
comprehensive indemnity dental plan option which provides
enrollees with a completely unrestricted choice of dentists.

b. Pursuant to the applicable provisions of s. 110.161,
and s. 125 of the Internal Revenue Code of 1986, the department
shall enroll in the pretax benefit program those state employees
who voluntarily elect coverage in any of the supplemental
insurance benefit plans as provided by sub-subparagraph a.

c. Nothing herein contained shall be construed to prohibit
insurance providers from continuing to provide or offer
supplemental benefit coverage to state employees as provided
under existing agency plans.

(13) FLORIDA STATE EMPLOYEE WELLNESS COUNCIL.--

(a) There is created within the department the Florida

State Employee Wellness Council.

(b) The council shall be an advisory body to the

department to provide health education information to employees

and to assist the department in developing minimum benefits for

all health care providers when providing age-based and gender-

based wellness benefits.

(c) The council shall be composed of nine members

appointed by the Governor. When making appointments to the

council, the Governor shall appoint persons who are residents of

the state and who are highly knowledgeable concerning, active

in, and recognized leaders in the health and medical field, at

least one of whom must be an employee of the state. Council
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members shall equitably represent the broadest spectrum of the

health industry and the geographic areas of the state. Not more

than one member of the council may be from any one company,

organization, or association.

(d)1. Council members shall be appointed to 4-year terms,

except that the initial terms shall be staggered. The Governor

shall appoint three members to 2-year terms, three members to 3-

year terms, and three members to 4-year ferms.

2. A member's absence from three consecutive meetings

shall result in his or her automatic removal from the council. A

vacancy on the council shall be filled for the remainder of the

unexpired term.

() The council shall annually elect from its membership

one member to serve as chalr of the council and one member to

serve as vice chair.

(f) The first meeting of the council shall be called by

the chairperson not more than 60 days after the council members

are appointed by the Governor. The council shall thereafter meet

at least once quarterly and may meet more often as necessary.

The department shall provide staff assistance to the council

which shall include, but not be limited to, keeping records of

the proceedings of the council and serving as custodian of all

books, documents, and papers filed with the council.

(g) A majority of the members of the council constitutes a

quorum.

(h) Members of the council shall serve without

compensation, but are entitled to reimbursement for per diem and

travel expenses as provided in s. 112.061 while performing their

duties.

(i) The council shall:
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1. Work to encourage participation in wellness programs by

state employees. The council may prepare informational programs

and brochures for state agencies and employees.

2. In consultation with the department, develop standards

and criteria for age-based and gender-based wellness programs.

3. In consultation with the department, recommend a

"healthy food and beverage" menu for cafeterias and other food-

service establishments located in buildings owned, operated, or

leased by the state.

Section 2. This act shall take effect July 1, 2006.

s================ TITLE AMENDMENT —== =

Remove the entire title and insert:

An act relating to wellness programs for state employees;
amending s. 110.123, F.S.; defining the term "aged-based
and gender-based benefits" for purposes of the state group
insurance program; creating the Florida State Employees
Wellness Council within the Department of Management
Services; providing for membership; providing for
reimbursement of per diem and travel expenses; providing
purpose and duties of the council; providing an effective

date.
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Bill No. 1001
COUNCIL/COMMITTEE ACTION

ADOPTED _ (Y/N)

ADOPTED AS AMENDED __ (Y/N)

ADOPTED W/O OBJECTION __ (Y/N)

FAILED TO ADOPT __ (Y/N)

WITHDRAWN __ (Y/N)

OTHER -

Council/Committee hearing bill: Governmental Operations

Representative Adams offered the following:

Amendment (with title amendment)

Remove everything after the enacting clause and insert:

Section 1. Paragraph (g) of subsection (5) is added to
section 1192.071, Florida Statutes, to read:

119.071 General exemptions from inspection or copying of
public records.--

(5) OTHER PERSONAL INFORMATION.--

(g)1. Biometric identification information held by an

agency before, on, or after the effective date of this exemption

is exempt from s. 119.07(1) and s. 24(a), Art. I of the State

Constitution. "Biometric identification information" means:

Any record of friction ridge detail;

a.
b. Fingerprints;

c. Palm prints; and

d. Footprints.

2. This paragraph is subject to the Open Government Sunset

Review Act in accordance with s. 119.15 and shall stand repealed

on October 2, 2011, unless reviewed and saved from repeal

through reenactment by the Legislature.
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HOUSE AMENDMENT FOR COUNCIL/COMMITTEE PURPOSES
Amendment No. (for drafter’s use only)

Section 2. The Legislature finds that it is a public

necessity that biometric identification information held by an

agency before, on, or after the effective date of this exemption

be made exempt from public records requirements. Biocmetric

identification information is used to verify the identity of

persons and by its very nature involves matters uniquely related

to individual persons. The use of multiple methods of biometric

identification is a growing technology in detecting and solving

crime, preventing identity theft, and in providing enhanced

levels of security in agency and other operations. Given

existing technological capabilities for duplicating, enhancing,

modifying, and transferring records, the availability of

biometric identification information creates the opportunity for

improper, illegal, or otherwise harmful use of such information.

At the same time, use of biometric identification information by

agencies is a useful and increasingly valuable tool. Thus, the

Legislature finds that it is a public necessity to protect

biometric identification information held by an agency before,

on, or after the effective date of this act.

Section 3. This act shall take effect July 1, 2006, if
House Bill 151, or similar legislation relating to fingerprint
identification information held by an agency, 1is adopted in the
same legislative session or an extension thereof and becomes
law.
================= T ] TLE AMENDMENT =================

Remove the entire title and insert:

A bill to be entitled
An act relating to public records; amending s. 119.071, F.S.;
exempting from public records requirements biometric
identification information held by an agency before, on, or

after the effective date of the exemption; providing for future
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HOUSE AMENDMENT FOR COUNCIL/COMMITTEE PURPOSES
Amendment No. (for drafter’s use only)
legislative review and repeal; providing a finding of public

necessity; providing an effective date.
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HOUSE AMENDMENT FOR COUNCIL/COMMITTEE PURPOSES
Amendment No. 1

Bill No. PCB GO 06-30
COUNCIL/COMMITTEE ACTION

ADOPTED _ (Y/N)

ADOPTED AS AMENDED _ (Y/N)

ADOPTED W/O OBJECTION _ (Y/N)

FATILED TO ADOPT _ (Y/N)

WITHDRAWN __ (Y/N)

OTHER _

Council/Committee hearing bill: Governmental Operations

Representative (s) Mealor offered the following:

Amendment

Remove line 56 and insert:

provided to the State Board of Administration as information

that is owned or

PCB GO 06-30 - Amendment 1
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HOUSE AMENDMENT FOR COUNCIL/COMMITTEE PURPOSES
Amendment No. 2

Bill No. PCB GO 06-30
COUNCIL/COMMITTEE ACTION

ADOPTED __ (Y/n)

ADOPTED AS AMENDED __ (Y/N)

ADOPTED W/O OBJECTION _ (Y/N)

FAILED TO ADOPT _ (Y/N)

WITHDRAWN _ (Y/N)

OTHER .

Council/Committee hearing bill: Governmental Operations

Representative(s) Mealor offered the following:

Amendment
Remove lines 118-136 and insert:

termination of the alternative investment. This exemption

applies to proprietary confidential business information held by

the State Board of Administration before, on, or after October

1, 2006.

3. Notwithstanding the provisions of subparagraph 2., a

request to inspect or copy a record under s. 119.07(1) which

contains proprietary confidential business information shall be

granted if the proprietor of the information fails, within a

reasonable period of time after the request is received by the

State Board of Administration, to verify the following to the

State Board of Administration through a written declaration in

the manner provided by s. 892.525:

a. The identity of the proprietary confidential business

information and its specific location in the requested record;

PCB GO 06-30 - Amendment 2
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HOUSE AMENDMENT FOR COUNCIL/COMMITTEE PURPOSES
Amendment No. 2

b. If the proprietary confidential business information is

a trade secret, a verification that it is a trade secret as

defined in s. 688.002;

c. That the proprietary confidential business information

is intended to be and is treated by the proprietor as private,

is the subject of efforts of the proprietor to maintain its

privacy, and is not readily ascertainable or publicly available

from any other source; and

d. That the disclosure of the proprietary confidential

business information to the public would harm the business

operations of the proprietor.

PCB GO 06-30 - Amendment 2
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Committee Meeting Notice

HOUSE OF REPRESENTATIVES

Speaker Allan G. Bense (AMENDED 3/14/2006 2:45:03PM)
Amended(1)

Governmental Operations Committee

Start Date and Time: Wednesday, March 15, 2006 03:30 pm
End Date and Time: Wednesday, March 15, 2006 05:30 pm
Location: Morris Hall (17 HOB)

Duration: 2.00 hrs

Consideration of the following bill(s):

HB 323 Reemployment After Retirement by Patterson

HB 757 Polk County by Stargel

HB 783 Wellness Programs for State Employees by Henriquez
HB 1001 Public Records by Adams

Consideration of the following proposed committee bill(s):

PCB GO 06-29 -- State Financial Matters
PCB GO 06-30 -- Public Records Exemption for Alternative Investments
PCB GO 06-34 -- Procurement of Contractual Services by a State Agency

Update from Department of Management Services on its Progress on Protecting Personal Identifying
Information of State Employees

NOTICE FINALIZED on 03/14/2006 14:45 by TUCK.SHIRLEY

03/14/2006 2:45:05PM Leagis ® Page 1 of 1



HOUSE OF REPRESENTATIVES STAFF ANALYSIS

BILL #: PCB GO 06-34 Procurement of Contractual Services by a State Agency
SPONSOR(S): Governmental Operations Committee
TIED BILLS: IDEN./SIM. BILLS: SB 2518
REFERENCE ACTION ANALYS:/VAFF DlRm
Orig. Comm.: Governmental Operations Committee Brown ' Williamson
1)
2)
3)
4)
5)

SUMMARY ANALYSIS

The bill creates the Council on Efficient Government within the Department of Management Services. The
council is an advisory body that reviews and consults on outsourcing projects initiated by state agencies.
Cabinet agencies are expressly included in these requirements.

The bill creates outsourcing categories based on project cost and creates business case requirements for each
category. The bill identifies specific criteria that must be addressed in each business case and specific criteria
that an agency must include in any contract tc outsource.

The bill grants rulemaking authority to DMS to train certified contract negotiators. These negotiators are
required for larger project categories. At the highest level, negotiators must be trained by the Project
Management Institute.

The bill abolishes the State Council on Competitive Government, created by s. 14.203, F.S.

The bill provides DMS with $1.75 million in additional recurring funding in 2006-2007. The Council receives
$1.25 million to create 10 full-time equivalent positions, and $500,000 is earmarked towards training state
employees in negotiation skills.

This document does not reflect the intent or official position of the bill sponsor or House of Representatives.
STORAGE NAME: pcb34a.GO.doc
DATE: 3/14/2006



FULL ANALYSIS

. SUBSTANTIVE ANALYSIS
A. HOUSE PRINCIPLES ANALYSIS:

Provide limited government — The bill creates 10 full-time equivalent positions at the Department of
Management Services and grants the department additional rulemaking authority to train and certify
contract negotiators. The bill creates business case requirements for certain categories of outsourced
service contracts.

B. EFFECT OF PROPOSED CHANGES:

Present situation

Since the 1950’s, Florida has statutorily required competitive bidding in state procurement.” Through
the years, the Legislature has amended the requirements numerous times with control over the
procurement process passing from the State Purchasing Commission to the Department of General
Services, now known as the Department of Management Services (DMS).?

Currently, Part | of Chapter 287, F.S., sets forth the requirements for the procurement of commaodities
and contractual services by state agencies. The law directs DMS, as the centralized authority, to
oversee the implementation of competitive bidding requirements and to create uniform rules for
procurement. The purchasing process also is partly decentralized. Except in the cases where state
term contracts exist, agencies may buy commodities and contractual services themselves.®

As the state has increasingly shifted to external provision of services,* it has occasionally experienced
challenges in ensuring that the desired results are achieved. Recent studies and audits have
suggested that the state’s procurement of large, complex initiatives could be improved:

e |In June 2003, the Governor’s Chief Inspector General released an audit report entitled “A Road
Map to Excelience in Contracting.”® It found problems with procurement, particularly with
performance monitoring, procurement methodologies, and contract writing. The report suggested a
variety of solutions, including revising Ch. 287, F.S., improving leadership by the DMS, instating a
negotiation training program, and facilitating interagency communication among procurement staff.

¢ In January 2004, the Office of Program Policy Analysis and Government Accountability (OPPAGA)
released a report entitled “The Legislature Could Strengthen State’s Privatization® Accountability
Requirements.”” OPPAGA concurred with the Chief Inspector General’s June 2003 findings and
suggested Legislative actions including mandating the use of business cases, strengthening
requirements for performance contracting, and strengthening oversight of agency privatization
initiatives.

e Various reports by the Auditor General have identified problems. For example:

* In the MyFloridaAlliance initiative of the State Technology Office (STO) involving
outsourcing multiple functions, the STO had not conducted full feasibility studies, cost

' See generally Ch. 287, F.S.

% Relatively recent substantial changes include Ch. 82-196, L.O.F. (submitting contractual services to competition requirements), Ch.
92-279, L.O.F. (creating the Department of Management Services from the previous Department of General Services and Department
of Administration), and Ch. 2002-207, L.O.F (introducing Invitation to Negotiate language and procedures).

? Section 287.056, F.S.

* The last-available data from the Center for Efficient Government documented at least 138 outsourcing projects undertaken between
January 1999 and June 2004.

3 Available online here: http://www.myflorida.com/eog/inspector_general/reports.html.

8 OPPAGA uses “privatization” as a generic term encompassing such techniques and activities as contracting out, outsourcing, and
public-private partnerships.

’ Available online here: http://www.oppaga.state.fl.us/reports/pdf/0402rpt.pdf.
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analyses, or risk assessments to determine if the outsourcing of these functions would
provide the best value fo the state. Additionally, the information provided in the solicitation
documents did not provide sufficient detail about STO operations, services, and needs to
allow for a responsible vendor to adequately respond to the listed key initiatives. The
contracts with Accenture and BearingPoint lacked certain provisions to adequately protect
state resources.? The STO subsequently cancelled the contracts.

= In DMS’s procurement of the MyFloridaMarketplace e-procurement system, the department
planning process did not include timely completion of a cost-benefit or risk analysis.®

= In the Department of Business and Professional Regulation’s On-line Licensing and Call
Center Services procurement, the department did not perform a feasibility study for the
procurement’s Application Management Services component.’® Additionally, the contract,
which is funded through a shared-savings model, failed to provide specifics about how to
define and share savings."

¢ The Inspector General of DMS has identified similar problems regarding correctional privatization.
In its 2005 internal audit, ' the DMS Inspector General identified serious deficiencies including:

= Failure to enforce contract provisions.

= Allowing vendors to waive contract requirements without similarly adjusting payments to
vendors.

= Making over $1 million in overpayments and failing to attempt to recover such losses, after
discovering them.

= Artificially inflating per-diem rates and maintenance costs, resulting in hundreds of
thousands of dollars in additional unnecessary and unbudgeted payments.

Previous Initiatives to Improve Outsourcing

The Governor issued an Executive Order on March 11, 2004, creating the Center for Efficient

Government (Center) within DMS. " The executive order stated that the Center was the “enterprise

wide gateway for best business practices in order to improve the way state agencies deliver services to

Florida’s citizens.” The order required the Center to:

e Establish a five-member oversight panel made up of agency heads;

e Create a centralized, multi-stage, gate process for the review, evaluation, and approval of agency
outsourcing™ initiatives;

¢ Provide documentation at the completion of each stage to the Legislature prior to initiation of the
next stage;

e Review past outsourcing projects for best business practices and existing outsourcing plans to
ensure agency compliance with center standards;

¢ Maintain a database with information about initiatives being performed by contractors that includes
a description of the work being performed, applicable performance measures, and contractor and
subcontractor identification; and

e Implement a program to transition impacted state employees.

® Auditor General Report No. 2005-08, State Technology Office: MyFlorida Alliance Operational Audit, July 2004.

® Auditor General Report No. 2005-116, Department of Management Services: MyFloridaMarketplace Operational Audit, February
2005.

"% Auditor General Report No. 2002-112, On-Line Licensing System & Call Center Services Agreement- Department of Business &
Professional Regulation - Operational Audit, December 2001.

" Auditor General Report No. 2004-112, Department of Business & Professional Regulation - On-Line Licensing System & Call
Center Services Agreement Operational Audit, January 2004,

12 Department of Management Services Internal Audit Report Number 2005-61, Contract Management of Private Correctional
Facilities, June 30, 2005, pages i - iii.

'3 Executive Order 04-45.

' The center defined an “outsourced function or service” as “one which was previously performed by state employees and is now
operated by a third party entity while the state remains fully responsible for the provision of affected services and maintains control

over management and policy decisions.” Center for Efficient Government FAQ's.
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The Center’s policies required all agency outsourcing projects to undergo a sequential review and
validation process, referred to as the “Gate Process.” The oversight board, however, only reviewed
and validated projects with an estimated value of more than $10 million per fiscal year and enterprise-
wide projects proposed by the center. As an agency completed each stage, the oversight board was to
review the agency’s progress and determine whether to validate that progress so that the agency could
continue to the next stage. However, the board had no authority to accept or deny a project, or
challenge the documentation provided by an agency.

The Center began operations in April 2004. The Executive Order stated that it was to continue until
January 3, 2007. However, the Governor’s veto of SB 1146 on June 27, 2005, effectively prohibited
any further funding of the Center.

As a result of the 2003 “Road Map to Excellence” report, DMS began a series of training classes for
purchasing employees. The Public Purchasing Training and Certification program' trains Purchasing
Agents, Purchasing Managers, Certified Contract Managers, and Certified Negotiators. DMS reports
that 108 employees out of approximately 700 have completed at least one of these series.'
Proposed Changes

The Florida Efficient Government Act

The bill implements the Fiorida Efficient Government Act (the “Act”). The intent of the Act is to ensure
that state agencies, including cabinet agencies, focus on core missions and contract with private-sector
vendors, “whenever vendors can more effectively and efficiently provide services and reduce the cost
of government.” In order to ensure this efficiency, the Act requires agencies to create detailed business
cases for all outsourcing projects. These projects are broken down into three categories: those under
$1 million, those between $1 million and $10 million, and those over $10 million. Varying levels of
scrutiny apply to each category.

Some contracts are exempt from the Act. Contracts made pursuant to s. 287.057(5) (e),"” (f),’® and
(9)."® F.S., are exempt, as are contracts made under s. 287.057(22), F.S.° In addition, contracts made
under the Consultants’ Competitive Negotiation Act?' are exempt, as are road construction contracts let
by the Department of Transportation.

The Council for Efficient Government

The Act creates the Council on Efficient Government (the “Council”). The council is tasked with
reviewing business cases submitted by agencies, advising agencies on outsourcing projects, and
issuing advisory opinions to the Governor, the Speaker of the House of Representatives, and the
President of the Senate. The Council consists of seven members:

= The Secretary of DMS;

= A cabinet member other than the Governor;

= Two executive-branch agency heads; and

= Three members from the private sector, having complex, large-scale project-implementation

experience.

'3 See generally http://dms.myflorida.com/purchasing/florida s public_purchasing training and_certification.

'® Names of the employees certified under each category are available online at:

http://dms.myflorida.com/dms/purchasing/florida_s public_purchasing training_and_certification/florida_purchasing_certification_h
olders.

'7 Certain medical devices.

'8 Personal services contracts (i.e., lectures by individuals, artistic services, legal services).

' Continuing education events offered to the general public.

% A contract with an independent, non-profit accredited college or university, when such contract is made “on the same basis as [the
agency] may contract with any state university or college.”

2 Section 287.055, F.S. The CCNA covers architectural, engineering, and other construction-related services.
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The council is appointed by the Governor and confirmed by the Senate, pursuant to s. 20.052(5), F.S.
The bill directs the council to comply with all necessary requirements contained in s. 20.052(3) and (4),
F.S., including staggered appointments and compliance with all public records and public meetings
laws. The council is headed by a director appointed by the Secretary of DMS, and DMS is tasked with
administrative support.

Business Case Requirements

The Council is directed to receive business cases from an agency for each outsourcing project the
agency wishes to undertake. The contents of the required business case include:
= A description of the service to be provided;
An analysis of the agency’s current “in-house” performance of the service;
The goals and rationale of the project;
A citation of the legal authority underpinning the project;
A description of available options for achieving the stated goals;
An analysis of the advantages and disadvantages of each option;
A description of the current marketplace for the services;
A detailed cost-benefit analysis;
A change management plan regarding the current and future processes involved, among all
potentially affected agencies;
A description of appropriate performance standards;
Projected timeframes for key events;
Public records compliance plans;
Contingency plans for non-performance;
A transition plan for affected state employees; and
A description of legislative and budgetary actions necessary to accomplish the project.

For contracts less than $1 million, a business case must be submitted to the council, the Governor, the
President of the Senate, and the Speaker of the House of Representatives after the agency has
negotiated with the vendor, but 30 days before the contract is signed with the vendor. For contracts
between $1 million and $10 million, an initial business case must be submitted 30 days before the
solicitation is released. This is followed by a final business case, to be submitted at least 30 days
before the contract is signed. For contracts in excess of $10 million, the initial business case must be
submitted 60 days in advance of the agency’s solicitation, and the council must respond to the agency
by providing its own evaluation of the business case within 30 days of the solicitation.?? As in the other
project categories, a final business case must be submitted after the negotiation but before the contract
is signed.

Contract Requirements

The Act also addresses contracts ultimately issued by agencies. In addition to current contract
requirements,* outsourcing contracts must contain:
= A detailed scope of work;
A service level agreement describing all requirements and responsibilities of the contractor;
A cost-schedule, payment terms, and other financial items;
A specific transition implementation schedule;
Clear and specific identification of all required performance standards;
Specific accounting requirements;
Clear and specific records-access provisions;
A requirement that the contractor interview and consider for employment all affected state
employees; and
= A requirement to include a contingency plan in the event of nonperformance by the contractor.

%2 The council’s report also is sent to the Governor, the Speaker of the House of Representatives, and the President of the Senate.
3 See generally s. 287.058, F.S.
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The bill provides that contractors may not be prohibited from lobbying the executive or legislative
branch with regard to a current contract held by the contractor. A contractor may not knowingly be
involved in the agency’s purchase of services from a company in which the contractor has a material
interest. The bill also provides that contract personnel may not direct the employment activities of state
employees.

Negotiation & Rulemaking

For any contract in excess of $1 million dollars, at least one of the persons conducting the negotiations
for the state must be certified as a contract negotiator.?* If the value of the contract is in excess of $10
million dollars, at least one of the persons conducting negotiations must be a Project Management
Professional, as certified by the Project Management Institute.

As part of the negotiation certification process, DMS is granted rulemaking authority to ensure that
certified contract negotiators are knowledgeable about negotiation strategies, capable of effectively
implementing those strategies, and involved appropriately in the larger procurement process. The
rulemaking authority is specifically detailed to address:

o The qualifications required for certification;

e The method of certification; and

s The procedure for involving the certified negotiator.

Other Issues
All solicitations are required to contain a “no contact” provision ensuring that contractors do not attempt
to influence or discuss an active solicitation with purchasing employees. Inappropriate contact may be
grounds for rejecting a bidder’s submission. Current statutes do not address the issue of improper
contact, although DMS forms contain language implementing a specific question-and-answer

25
process.
Renewals and extensions of current contracts over $10 million are not permitted before the agency
submits a written report regarding the contractor’'s performance to the Governor, the Speaker of the
House of Representatives, and the President of the Senate.
The bill repeals s. 14.203, F.S., establishing the State Council on Competitive Government.

C. SECTION DIRECTORY:
Section 1 amends s. 287.057, F.S., relating to the procurement of commodities or contractual services.

Section 2 creates s. 287.0571, F.S., creating the Florida Efficient Government Act.
Section 3 creates s. 287.05721, F.S., providing definitions for the Florida Efficient Government Act.
Section 4 creates s. 287.0573, F.S., establishing the Council on Efficient Government.

Section 5 creates s. 287.0574, F.S., detailing the business case required for each category of
outsourcing project; providing additional contract requirements for such projects.

Section 6 amends s. 287.058, F.S., clarifying a contractor’s ability to lobby the government concerning
the scope of services already provided by the contractor.

Section 7 creates section 287.074, F.S., relating to actions by contractor personnel.

% Additional requirements for negotiation teams can be found at s. 287.057(17)(b), F.S.
2 See Form PUR 1001, paragraph 5.
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Section 8 prohibits a contractor from participating in agency procurements in which the contractor has a
material interest.

Section 9 repeals s. 14.203, F.S., relating to the State Council on Competitive Government.
Section 10 provides funding for 10 full-time equivalent positions in the council.
Section 11 provides funding for negotiation training.
Section 12 expressly includes cabinet agencies in the provisions of the act.
Section 13 amends s. 119.071, F.S., relating to public records exemptions.
Section 14 provides that the act shall take effect upon becoming a law.
Il. FISCAL ANALYSIS & ECONOMIC IMPACT STATEMENT
A. FISCAL IMPACT ON STATE GOVERNMENT:

1. Revenues:

The bill does not create, modify, amend, or eliminate a state revenue source.

2. Expenditures:

Department of Management Services
General Revenue Fund
FY 2006-07

Recurring Costs:
Salaries and Benefits (10 FTE) $1,250,000

Negotiation Training 500,000
Total — recurring $1,750,000

B. FISCAL IMPACT ON LOCAL GOVERNMENTS:

1. Revenues:

The bill does not create, modify, amend, or eliminate a local revenue source.

2. Expenditures:

The bill does not create, modify, amend, or eliminate a local expenditure.

C. DIRECT ECONOMIC IMPACT ON PRIVATE SECTOR:

The bill has no direct economic impact on the private secior.

D. FISCAL COMMENTS:
None.

. COMMENTS
A. CONSTITUTIONAL ISSUES:

1. Applicability of Municipality/County Mandates Provision:
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This bill does not appear to require counties or municipalities to take an action requiring the
expenditure of funds, reduce the authority that counties or municipalities have to raise revenue in the
aggregate, nor reduce the percentage of state tax shared with counties or municipalities.
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2. Other:

None.

B. RULE-MAKING AUTHORITY:

DMS is granted rulemaking authority to establish a negotiation certification regime. The language is

specifically tailored to give clear direction to the agency. Specifically, DMS is authorized to set the

qualifications required for negotiation certification, the method by which employees attain certification,

and the procurement procedures for involving a certified negotiator, during the purchasing process.
C. DRAFTING ISSUES OR OTHER COMMENTS:

None.

IV. AMENDMENTS/COMMITTEE SUBSTITUTE & COMBINED BILL CHANGES
Not applicable.
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